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Editorial Note: The Organized Movement for 
Uniform State Legislation 


VAUGHN C. BALL * 


In our federal system, the number of plenary jurisdictions, with 
the concomitant limitations upon the powers of the national gov- 
ernment, made it almost inevitable that a problem of uniformity of 
legislation should develop. The common heritage of English statutes 
and the tendency of new states to imitate older ones delayed this 
development, but with the addition of many new states, factually 
interdependent but legally separate, the difficulties of diversity 
made themselves felt. In areas of law to which the national powers 
(such as taxation and commerce) extend, federal statutes have in- 
creasingly effected uniformity; and in other limited fields, private 
agencies have on occasion drafted model legislation.' 


The most comprehensive effort to resolve these problems is the 
organized movement for uniform state legislation. At its formation 
in 1878, the American Bar Association adopted a constitution which 
declared its purpose “to promote uniformity of legislation through- 
out the nation.”* For a time this provision remained unexecuted. 
In 1881 the Alabama Bar Association created a committee to corre- 
spond with other bar associations for the purpose of procuring con- 
certed action looking to uniform state legislation on matters of 
national importance. In 1889 the American Bar Association ap- 
pointed a Committee on Uniform State Laws consisting of one of 
its members from each state. Considering it necessary to give the 
persons doing such work an official state status, the association also 
recommended the appointment of commissioners on uniform laws 


* Assistant Professor of Law, College of Law, The Ohio State Univer- 
sity. 

1 Additionally, in connection with the exercise of its spending power, 
the national government has induced many states to enact uniform statutes 
relating to public housing and similar projects. 

2 Const. oF THE A. B.A. Art. I (1936). 
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in the several states to meet in conference, discuss proposed laws 
and recommend those approved by them to the legislatures of their 
states. In the following year the New York legislature passed an 
act authorizing the appointment of commissioners for the promotion 
of uniformity of legislation in the United States. Similar acts were 
soon passed in several other states and in August, 1892, the first 
conference of commissioners was held at Saratoga, New York, and 
seven of the eight states having commissioners were represented. 
From that time conferences have been held annually, and since 1912 
all the states, the District of Columbia, Alaska, Hawaii, Puerto Rico 
and the Philippine Islands have been officially represented. The 
conference is now an unincorporated association named the National 
Conference of Commissioners on Uniform State Laws; its goals 
are: 
(1) to promote uniformity in state laws on all subjects 

where uniformity is deemed desirable and practicable; (2) 

to draft model acts on (a) subjects suitable for interstate 

compacts, and (b) subjects in which uniformity will make 

more effective the exercise of state powers and promote in- 

terstate cooperation; and (3) to promote uniformity of 

judicial decisions throughout the United States.* 


In about two-thirds of the jurisdictions, the commissioners are 
appointed by express legislative authority, in the rest, under general 
executive authority. Most states have three, appointed from among 
leaders of the legal profession for terms of three to five years each. 
Funds for the work of the conference are contributed by over half 
the states, by the American and various state bar associations, by 
civic groups, and occasionally, by individuals. The commissioners 
serve without compensation but many states pay their expenses 
and the cost of printing their reports. The conference operates 
through standing and special committees. Proposed subjects for 
legislation are referred to the standing committee on scope and 
program which, after investigation, reports to the conference 
whether it is desirable that a uniform law on the subject be enacted. 
If a favorable report is approved by the conference, the matter is 
referred to a special committee with instructions to prepare a draft. 
In many instances expert draftsmen are employed to assist the 
special committee. Tentative drafts are submitted annually and 
considered by the conference in committee of the whole; voting is 
by states and a majority of jurisdictions is necessary for approval. 
Completion of a final draft usually consumes three or four years. 
When a Uniform Act is finally approved by the conference, it is 
submitted to the American Bar Association for its approval and is 
recommended for adoption throughout the United States. Recently, 


* CONST. OF THE CONFERENCE Art. I, §2 (1936). 
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there has been some coordination of the efforts of the conference 
with those of the American Law Institute, the Interstate Commis- 
sion on Crime, the Council of State Governments and similar organ- 
izations. 

By 1948 the conference had drafted and approved a total of over 
one hundred Uniform Acts of which a majority were subsequently 
withdrawn, declared obsolete, superseded or redesignated as Model 
Acts (a category as to which uniformity is not considered practi- 
cable). Uniform Acts have received a total of more than one 
thousand adoptions in the participating jurisdictions, and have 
apparently influenced legislation to some extent in an undetermined 
number of instances. Only fifteen Uniform Acts, however, have 
been passed in twenty-five or more jurisdictions.‘ 


The experiment in the United States of organizing the move- 
ment for uniform legislation has been followed in Canada. There a 
Conference of Commissioners on Uniformity of Legislation has met 
annually since 1918, with commissioners from the eight common- 
law provinces and the Dominion government; the civil-law Province 
of Quebec has sent commissioners since 1942. Somewhat more than 
a score of the Acts drafted and approved have been enacted in four 
or more provinces. The movement for uniformity has likewise at- 
tracted attention in Australia, whose federal system has similarity 
to ours, and in the United Kingdom, where suggestions have been 
made, for example, to unify the laws of Scotland and England. In 
the international field, the North American examples have doubt- 
less been a factor in the development of proposals to make uniform 
certain areas of private international law. 

Ohio’s participation in the movement for uniform legislation 
began in 1898, when the General Assembly passed an act ° creating 
a commission to be appointed by the Governor, to exist for two 
years only. At its expiration the commission was not continued, and 
a new start had to be made. By 1902 Ohio was again officially rep- 
resented, and its State Board of Uniform Laws appointed that year 





+ Based | on the publication Uniform Laws Annotated, these are: An Act 
to Secure the Attendance of Witnesses from Without a State in Criminal 
Proceedings, the Bills of Lading Act, the Criminal Extradition Act, the 
Declaratory Judgments Act, the Limited Partnership Act, the Narcotic Drug 
Act, the Negotiable Instruments Act, the Partnership Act, the Proof of 
Statutes Act, the Sales Act, the Simultaneous Death Act, the Stock Transfer 
Act, the Trust Receipts Act, the Veterans’ Guardianship Act, and the Ware- 
house Receipts Act. 

5 Onto GEN. Cope $§1380-1386 (1946). See also §§1379-1 to 1379-11 
creating the Ohio Commission on Interstate Cooperation and declaring one 
of its functions to be “. . . to endeavor to advance cooperation between this 
state and other units of government whenever it seems advisable to do so by 
formulating proposals for, and by ey: (a) the adoption of compacts, 
(b) the adoption of uniform cr reciprocal statutes... ” 
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adopted a resolution requesting the national conference to take up 
the subject of a Uniform Act governing warehouse receipts. Out of 
this resolution grew the present Uniform Warehouse Receipts Act, 
which is in force in fifty-two jurisdictions. In addition to the Board, 
there is a Committee on Uniform Laws of the Ohio State Bar Asso- 
ciation, which annually presents a selection of Uniform Acts for the 
approval of its Council of Delegates and works toward their enact- 
ment. To the present, Ohio has adopted a total of eighteen of the 
conference’s Uniform Acts.°® 

Enlightened evaluation of proposed Uniform Acts by those in- 
terested requires understanding of the movement as a whole, expo- 
sition of the Acts’ provisions, and examination of their relation to 
and effect upon the existing jurisprudence of the political unit for 
which they are offered.’ To those ends this number of the Ohio 
State Law Journal is directed. 


6 As given in Uniform Laws Annotated, these are: Act to Secure 
Attendance of Witnesses from Without a State in Criminal Proceedings, 
Oxuto Gen. Cone § 13416-24 (1939); Bills of Lading Act, id. § 8993-1 (1938); 
Business Records as Evidence Act, id. § 12102-22 (1938); Common Trust 
Funds Act, id. §715 (1946); Composite Reports as Evidence Act, id. §12102- 
17 (1938); Criminal Extradition Act, id. §109-1 (1946); Declaratory Judg- 
ments Act, id. §12102-1 (1938); Fiduciaries Act, id. §8509-7 (1938); Judicial 
Notice of Foreign Law Act, id. § 12102-31 (1938); Narcotics Drug Act, id. 
§12672-1 (1938); Negotiable Instruments Act, id. §8106 (1938); Official Re- 
ports as Evidence Act, id. §12102-26 (1938); Proof of Statutes Act, id. §11498 
(1938); Sales Act, id. §8381 (1938); Stock Transfers Act, id. §8673-1 (1938); 
Traffic Act, id. §6307-1 (1945); Veterans’ Guardianship Act, id. §11037-1 
(1938). With these conference acts should be compared the Fresh Pursuit 
Act, id. §13434-4 (1939); Out-of-State Parolee Supervision Act, id. §108-1 
(1946); Reciprocal Liquidation Act, id. §628-24 (1946). 

7¥For previous efforts along this line see McCray, Some Aspects of the 
Uniform Property Act in Ohio, 8 Onto St. L. J. 147 (1942); Rowley and 
Vanneman, The Uniform Trust Act, 5 Onto Sr. L. J. 145 (1939). Examina- 
tions after enactment are contained in Hunter, The Negotiable Instrument 
Law in Ohio, 6 Onto'Sr. L. J. 140 (1940); Hallen, The Uniform Evidence 
Acts, 6 Ouro Sr. L. J. 25 (1939); Glosser, The Declaratory Judgment as An 
Alternative Remedy in Ohio, 4 Onto St. L. J. 1, 1938). 

















The Future of Uniform Laws—The 
Commercial Code 


FRANK E. Horack Jr. * 


The National Conference of Commissioners on Uniform State 
Laws plans to promulgate the Commercial Code in time for its 
adoption by the states in 1951. The Code is the Conference’s most 
ambitious undertaking to date. It unifies and codifies most of the 
law relating to mercantile, security, investment, and bank transac- 
tions. It includes the law formerly included in the Negotiable In- 
struments Act, the Sales and Conditional Sales Acts, Warehouse Re- 
ceipts and Bills of Lading Acts, Trust Receipts, Bank Collection and 
several other uniform laws. 


Its size and ambitious coverage of subject matters have posed 
innumerable policy questions for the Commissioners and have 
raised question if not doubt as to the probability of its widespread 
adoption. In the first place, the code departs substantially from 
contemporary Conference tradition. “Short Acts,” Commissioners 
have admonished, “are much more readily passed by legislatures 
than long ones....”' But the Code is long and includes all but a 
few of the most important and most frequently adopted uniform 
acts. Secondly, the Conference in recent years has accepted the 
role of defender of “states’ rights” against the encroachment of fed- 
eral authority. But the Code is drafted in anticipation of both fed- 
eral and state adoption. Finally, the Conference has maintained 
strict independence of all other bodies and agencies. But the Com- 
mercial Code is the joint project of the Conference and the Amer- 
ican Law Institute. Thus, the offering of the Commercial Code to 
the states will be a test not only of the validity of the policy de- 
terminations of the draftsmen but also of the fundamental postu- 
lates of Conference operation and procedure. 


That these procedures deserve a test provided by a different 
philosophy of operation is indicated by the fact that in the more 
than 50 years of Conference history only one act has received unani- 
mous adoption? and only five acts have achieved substantial uni- 


* Professor of Law, Indiana University. Commissioner on Uniform 
State Laws. 

1 Young, Achievement of Uniform State Laws, 1927 Hanpsoox, Con- 
FERENCE OF COMMISSIONERS ON UNIFORM STATE Laws 441, 447. 

2 UNIFORM NEGOTIABLE INSTRUMENTS ACT. 
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formity.* The great majority of Conference proposals have been 
adopted in much less than one-half of the states.‘ This record 
suggests that some experiment in method is justified. It is not in- 
tended, however, as a picture of defeat or a prediction of future 
failure. 


The Conference itself is an organization of great inherent 
strength. Its personnel, recruited from the bench, bar, and class- 
rooms of the 53 jurisdictions, encompasses the social, economic, and 
political experience of rural and urban societies and the contrasting 
viewpoints of a geographically diverse nation. The personal schol- 
arship, industry, and integrity of the Commissioners have produced 
an informal legislative body of unmatched competence. Individually 
and collectively the Commissioners have performed their duties 
with a responsibility which assures not only a quality product but 
also reflects a high sense of public duty in its manufacture. 


Wuy SHOULD StaTE Laws BE UNIFORM? 


In many areas of regulation there is in fact no need for uni- 
formity. Diversity in social, political, and ethnical background, 
contrast in economic organization, and variation in climatic and 
geographic circumstances may even make uniformity in some areas 
of the law undesirable. But the integrating factors of transporta- 
tion, commerce, and national unity, to a very large degree, dictate 
that common-law traditions and institutions are more likely to be 
similar than dissimilar and that diversity of law between the states 


3 UNIFORM WAREHOUSE Receipts Act (52); Unirorm Stock TRANSFER 
Act (46); Unrrorm Narcotic Druc Act (43); UNtrorm SALes Act (37); 
UNIFORM VETERANS GUARDIANSHIP AcT (37); and even of these the Uniform 
Narcotic Drug Act, the Uniform Sales Act and the Uniform Veterans Guard- 
ianship Act have been submitted in revised form so that the uniformity be- 
tween the states is not as great as would appear. 

4 Of the 53 acts listed as uniform in the 1945 Handbook only 15 have 
been adopted in 25 of more of the 53 jurisdictions. In addition to the uni- 
form acts, 15 acts are listed as model acts and four have been placed on the 
inactive list. For an excellent analysis of the first 50 years of Conference 
operation, see Schnader, President’s Address, 1940 HANDBOOK, CONFERENCE 
oF COMMISSIONERS ON UNIFORM STATE Laws 35; 1941 HanpBooK, CONFERENCE 
OF COMMISSIONERS ON UNIFORM STATE Laws 38. Uniformity might be 
achieved “ by getting all of the courts to commence over again and follow 
the decisions of some one court. The difficulties in the way of doing this 
readily suggest themselves to the lawyer who has ever attempted to get a 
court to overrule a former decision, or who has ever applied for a rehearing. 
One of the greatest troubles would be in getting all the others to follow 
the one. Each one would think itself the one to be followed and not the one 
to follow. * * * It is clear, then, that in order to bring about the desired 
uniformity we must have not only legislation by Congress, but legislation 
by the legislatures of the different States.” Tompkins, The Necessity for 
Uniformity in the Laws Governing Commercial Papers, 13 A.B.A. Rep. 
247, 261, 262 (1890). 
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is more likely to be the result of accident than of reason. In a 
nation with essentially common customs, uniformity on the basic 
postulates of law and government is to be expected and diversity 
to be viewed with suspicion. 

Uniformity, however, speaks at several levels—uniformity of 
substance, of procedure, of administration, of judicial decision, even 
of community support. Diversity of substantive law is amazingly 
small when the size of the nation is considered and the independence 
of 49 legislative bodies is emphasized. Indeed, whether the diversity 
be judicially or legislatively created, the slight but almost infinite 
variations are the hazard which lawyers and business men fear. 
It is not the log but the unseen sturdy vine which trips the unwary 
traveler. Because it is the lawyer who must guide the merchant 
on the trail, the clearing of the path has been his primary concern. 
Elimination of judicial variation has never come easily except by 
statute and thus the lawyer has sought legislation as a means of 
achieving uniformity. Uniformity of substance through uniformity 
of statutory expression seemed to offer the surest way ot achieving 
uniformity of judicial interpretation and thus it was easy for the 
Conference to accept the practice of measuring its success in terms 
of uniformity of statutory expression. 


UNIFORMITY FOR UNIFORMITY’S SAKE 


Perhaps this is only another way of emphasizing the Confer- 
ence’s reliance on form, but in addition it implies belief that uni- 
formity is a good in itself. Certainly in many areas this cannot be 
denied; for example, wherever a legal question arises in a conflict 
of laws situation the existence of the same rule in the several states 
greatly simplifies the lawyer’s problem and increases the certainty 
of the law. But where no conflict situation arises uniformity of 
rule is of less concern except for those individuals who assume the 
responsibility of acting in a multiplicity of jurisdictions. Here, uni- 
formity of law is convenient though hardly essential. The groups 
concerned, however, are large: the commercial and mercantile in- 
terests, the transport and communication services, and the agencies 
of government itself. 

Nevertheless, uniformity may frequently imply excessive sta- 
bility in that it places a heavy sanction on the retention of the uni- 
form law and an avoidance of experimentation with new and per- 
haps better legal controls. Certainly no state could afford on its 
own to make the changes in the Sales Act or Negotiable In- 
struments Act which the Conference is now anticipating in its 
new Commercial Code and yet those changes reflect a substantial 
improvement in the concept of legal regulations synthesized with 
business practice. An attempt to resolve this desire for certainty 
with the desire for change presents the age-old conflict between 
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the law of precedent as understood in the case law and the desire 
to make the law reflect a changing social order. It is perhaps for 
this reason that the Conference itself has always characterized itself 
as a conservative body ® which should not enter into controversial 
fields of legislation but should rather await the resolution of the 
controversy and then proceed to unify the experiment. The fear is 
that at this point unification is impossible and the proposal of a 
uniform law comes too late. 


PROPER SUBJECT MATTER 


The above assumption that the Conference should propose a 
uniform act only after agreement has been reached among the 
states has, perhaps, been the greatest single retarding force in the 
success of the Conference. While there will certainly be controversy 
between those who see the lawyer as a skilled artisan and those who 
vizualize the lawyer’s function as participating in and giving di- 
rection to policy, there will be little argument over the fact that 
the Conference has not achieved results when it has proposed uni- 
form laws in advance of the crystalization of policy within the 
states. Thus, the Conference offered and then withdrew such acts 
as the Agricultural Cooperative Association Act which had but one 
adoption, The Airports Act which had two, the Aeronautical Regu- 
latory Act which had three, The Automobile Liability Security Act 
which had three, and the Public Utilities Act which had no adop- 
tions. 

The Conference, therefore, assumed that if it entered areas 
where policy was more stabilized the chance of uniformity was 
enhanced. It recognized that in some areas of stabilized policy, 
local situations made uniform adoption unlikely. As Commissioner 


O’Connell pointed out, the Mechanics Lien Act “. . . will be im- 
possible of passage in practically any of the states of the union. 
The law is pretty well settled in every community. ... the Me- 


chanics Lien Law cannot be universally applied in this country. 
The building of an hotel in Atlantic City is brought about under 
conditions that never could obtain, for instance, in Oklahoma or 
San Francisco.” ° 


Likewise, the Committee on Review and Revision of Uniform 
and Model Acts in recommending that the Child Labor Act be de- 
clared obsolete said, “. . . no states had legislation touching this 
subject since conditions of employment vary substantially in the 

5 “The Conference has always been characterized by conservatism and 
doubtless its best traditions in this regard will be preserved, as they should.” 
Terry, President’s Address, 1914 HANDBOOK, CONFERENCE OF COMMISSIONERS 
ON UNIFORM StTaTE Laws 106, 118. 

61932 HANDBOOK, CONFERENCE OF COMMISSIONERS ON UNIFORM STATE 
Laws 47. 
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several states, uniformity of adoption is unlikely.”* Likewise the 
Conference engaged in considerable face-saving by reclassifying at 
the same meeting seven acts as model acts; in other words, they 
thought the Acts good but not likely of general adoption. A review 
of the acts and their prior successes certainly justified the judg- 
ment of the Conference.*® 

If the Conference is correct in its conclusion that its effective- 
ness is limited primarily to the narrow field where local conditions 
do not require variation in legal rule, where policy has stabilized, 
and where jurisprudential innovations are not involved, what then 
is left? On the one hand there remain areas in which states have 
in fact achieved substantial statutory uniformity, and on the other, 
areas unregulated by statutes but within the classical common law. 

It is at this point that it appears that the Conference has made 
two serious errors in judgment concerning its own achievements: 
first, that its success has been in the field of commercial law because 
of the subject matter invoived; and second, that its success has 
been with short acts rather than with long ones. 

It is true that the uniform statutes which have achieved great- 
est uniformity have been commercial acts. But the reason for this 
success is not so much because the subject matter of the act related 
to commercial transactions which, because of their very nature, 
demanded uniformity, but because at the time of the proposal and 
adoption of the Negotiable Instruments Act and of the Sales Act 
the great majority of the states had no statutory law upon the sub- 
ject. Other uniform acts in the commercial field have never 
achieved the success of the original three.* The Arbitration Act 
has had but six adoptions; Public Corporations Act, four; Business 
Records Act, 14; Fiduciaries Act, 20; Fraudulent Conveyance Act, 
18; Insurers Liquidation Act, eight; Joint Obligations Act, five; 
Limited Partnership Act, 16; Unauthorized Insurers Act, four; Ven- 
dor and Purchaser Risk Act, six; Written Obligations Act, two. 
Some non-commercial acts have fared much better. The Act to 
Secure the Attendance of Witnesses from Without a State in Crim- 
inal Proceedings has had 27 adoptions; Desertion and Nonsupport 
Act, 21; Criminal Extradition Act, 24; Declaratory Judgments Act, 








7 Also, UNIFORM CRIMINAL Statistics Act (1 adoption); Un1irorm Pus- 
Lic Utritities Act (no adoptions); UNrtrorm Divorce JurRispicTION AcT (1 
adoption). 1943 HANDBOOK, CONFERENCE OF COMMISSIONERS ON UNIFORM 
State Laws 147 ,151. 

8 UNIFORM INTER ParTy AGREEMENT Act (four adoptions); UNIFORM 
Jormnt Osuications Act (five); UNrrorm Expert Testimony Act (two); 
UnirormM CoMmposiITE Recorps AS EvimENcE Act (two); UNrFrorM BUSINESS 
Corporations Act (four); UNIFORM WRITTEN OsLicaTIonNs Act (two); Id. 
at 152. 

°The UNIFORM WAREHOUSE ReceErpts Act, the UNrtrorm NEGOTIABLE 
INSTRUMENTS Act, the UNIFORM SALES ACT. 
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23; Federal Tax Lien Registration Act, 24; Judicial Notice of Foreign 
Law Act, 20; Narcotic Drug Act, 42; Proof of Statutes Act, 27; Si- 
multaneous Death Act, 26; Stock Transfer Act, 40; Veterans’ Guard- 
ianship Act, 36. Thus, it appears that it is not the commercial char- 
acter of the subject matter that has insured a high percentage of 
adoptions but rather the timing of Conference proposals to fit the 
needs of codification. In other words, at that point of time when 
the public and practitioners alike are prepared to crystalize, with 
some modification to be sure, the common law of a given subject 
matter, the chance of general adoption of a proposed uniform act is 
greatly enhanced. 
TESTS OF UNIFORMITY 

In determining uniformity the Conference has considered as 
uniform only those state statutes whose titles conclude with the 
phrase “and to make uniform the laws thereof.” Thus, state acts 
substantially similar in substance but not following the language 
of the uniform acts have not been accepted as “uniform” by the 
Conference. This means that in a considerable number of states 
statutes similar to the uniform acts are not recognized as uniform; 
yet in these states there is little or no possibility of the adoption 
of uniform acts. Legislatures are quite properly concerned with 
matters of substance, and they have neither the inclination nor the 
time to tidy up formalistic variations in statutory expression, when 
the substantive effect is negligible. 

It seems clear that the Conference should examine all enact- 
ments within the areas of their own promulgations and determine 
those state acts in substantial conformity with their own and treat 
them as uniform. The Conference should concentrate its efforts 
for adoption in those states where basic conflict occurs between the 
local legislation and the uniform law, and in those states which have 
no statute. If substantial but limited variations exist between the 
uniform act and the. law of a particular state, attempts should not 
be made to seek the enactment of the uniform act, but instead 
specific amendments should be drafted by the Conference to achieve 
more complete uniformity in the individual state. 

Beginnings in this direction were made in 1947 when Commis- 
sioner Bogert recommended that the Conference should “. . . learn 
to what extent the fields covered by uniform legislation were al- 
ready treated in statutes, although the uniform acts were not 
adopted, so that commissioners might be aided in deciding what 
uniform laws were needed in their several states.” '° 


An analysis of these variations, even limited to areas in which 
uniform legislation exists, is an ambitious undertaking and one that 
might well be subsidized with a full-time research staff. Such a sur- 


20 Circular letter to Commissioners, August 17, 1948, p. 4. 
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vey will inevitably lead to Conference-sponsored amendments to 
eliminate substantial variations in particular states. With codifica- 
tion in many of the traditional common-law areas already achieved 
in most of the states, piecemeal substitution of individual uniform 
acts is not likely to achieve greater success in the future than it has 
in the past. Specific amendments or area-wide recodifications, such 
as the Commercial Code, are the only alternatives. 


A second and long-term consequence of a full scale Conference 
survey would be the publication of a compilation of the laws of ali 
the jurisdictions in the areas covered by uniform acts setting forth 
the state statutes both uniform and nonuniform. Such a manual 
would serve the cause of uniformity in two ways. It would make 
available the statute law of every jurisdiction and, though not creat- 
ing uniformity in itself, would tend to eliminate many of the un- 
expected pitfalls which are one of the primary curses of diversity.'' 
Secondly, such a volume would tangibly portray the nonconformity 
which today is discoverable only by the difficult process of identify- 
ing the states which are not listed as having adopted uniform legis- 
lation. Psychologically the volume itself would be the best argu- 
ment for uniformity. Finally, such a compilation might open the 
way for a modern Stimson. 


Until that happy goal is reached the Conference must recognize 
that on the one hand it claims too much when it accepts credit for 
all acts with “uniform titles”, and on the other claims too little 
when it excludes from‘its calculations those state acts which 
in all but a few particulars are blood brothers with uniform acts. 
The test of uniformity must be forever uniformity in the fact of 
operation and not in the form of expression. 


UNIFORMITY THROUGH FEDERAL ACTION 


The reports of the proceedings of the Conference for the past 
20 years give no hint that uniformity may be achieved in any other 
manner than by the adoption of uniform laws. The reports are 
eloquent with expressed fears of federal encroachment on the do- 
main of the states and of the need of Thermopylaete to stay the 
attack. Such attitudes, however, were not held by the American 
Bar Association nor by the Conference at the time of its formation.’” 
The opinion was general that codification and uniformity were to be 
pursued with vigor, limited only by the dictates of the subject mat- 
ter and constitutional limitations.** Federal enactment, interstate 





11“The annoyance arising from various and conflicting laws seemed 
common to all the states... .” Brewster, Report, Committee on Uniform 
State Laws, 14 A.B.A. Rep. 365, 367 (1891). 

12 Td. at p. 373. 

1313 A.B.A. Rep. 247 et seq. (1890); Snyder, The Problem of Uniform 
Legislation in the United States, 15 A.B.A. Rep. 287 (1892). 
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compact, interstate codes and uniform laws were all means of equal 
merit for the achievement of uniformity. 

In 1890 the Conference reported that it had carefully considered 
federal enactments and felt that they provided “only a partial rem- 
edy” and “in order to bring about the desired uniformity we must 
have not only legislation by Congress but legislation by the legisla- 
tures of the different States.” '' 

In 1890 Mr. Brewster in summarizing objections to the program 
of uniformity in marriage and divorce laws said: 

The first objection raised is the fear that a systematic 
movement in the direction of uniformity may destroy the 
autonomy or at least the individuality of the states—that 
even a self-imposed uniformity tends to centralization, and 
is opposed to the excellent principles of local self govern- 
ment. We believe this apprehension is unwarranted... .%° 

Another objection asserts that the results of uniformity 
can better be advanced and permanently secured by national 
unification—by Congressional action, and, if necessary, by 
constitutional amendment—than by separate state action. 
That this method would have the advantage of more com- 
plete uniformity and permanency, if it were practicable, 
must be admitted. But the inseparable difficulties in the 
way of positive national action, at present, are so apparent 
... that this alternative is really out of the question.’® 
In fields other than marriage and divorce there was also de- 

mand for national action and Mr. Brewster reported, “Two or three 
members of the Committee were of the opinion that on some of the 
subjects referred to us unification by Congressional action was pre- 
ferable to uniformity by state action.” *” 


It is clear indeed that in these formative days the Conference 
and the American Bar Association saw no serious danger in uni- 
formity gained through federal action, but rather felt that if fed- 
eral jurisdiction extended into fields where the Conference thought 
uniformity desirable that federal legislation was the preferable 
means of achieving their goal. It was not until 1892 that the state 
sovereignty argument presented itself and even then it seems to 
have been offered more as an argument to goad states into action 
than as an argument against Congressional legislation. 

The problem of uniform legislation, therefore, so far as 
relates to those subjects not deleaated to the !'nited States 

or to Congress, must be solved, either by the States surrend- 

ering more power, or by exercising it with uniformity in 

their several legislatures.‘** (Emphasis supplied.) 


14 Supra note 5. 

15 Brewster, Report, Committee on Uniform State Laws, 14 A.B.A. Rep. 
365, 370 (1891). 

16 Supra note 15, at 373. 

17 Supra note 11, at 366. 
18 Supra note 13, at 288. 
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In spite of the political capital that has been made of the threat 
of federal encroachment, the jurisdictional line between the federal 
government and the states has been adhered to substantially as 
marked out originally in the Constitution. The so-called expansion 
of Congressional power has not been legal or political expansion but 
simply a factual change in the nature of commerce—a change ever 
emphasizing the national character of commercial activity. 

The predictions of 1789 have come true. As the Conference 
itself reported in 1898: “Science, and invention, steam, and elec- 
tricity know nothing of state boundaries. . . . The strong tendency 
toward urban life, the centralization, and consolidation of all meth- 
ods of interstate commerce, and business intercourse of every kind, 

. all unite to wipe away the provincial differences of former 
days.”!° 

This theme reoccurs in the address of President Harno in 1948 
when he asserted: “I wish to disavow any thought of making a 
customary speech on states’ rights. Emotional nostalgia should not 
confuse our thinking as we appraise the problem. . . . Maintaining 
a structure of a strong central government does not necessarily en- 
tail weakening in the structure of the state and local government.” *" 

May it be hoped that the Conference is returning to the faith 
of the founding commissioners. The issue of federal-state jurisdic- 
tion at the legal level is one for the Supreme Court and not for the 
Conference and at the factual level it is for the people themselves as 
was well pointed out by Mr. Brewster in 1891 when he said: 
“Variance, dissonance, contradiction, nay, any unnecessary diversity 
in the 50 sub-divisions of the one American people in the general 
laws effecting (sic) the whole people in their business and social 
relations cannot but produce perplexity, uncertainty and damage.” 

Today, even more than 50 years ago, it is to the interest of buy- 
ers and sellers, producers and wholesalers, investors and bankers, 
and to their lawyers, to have a single code of laws covering the 
transactions of commerce.** This is a mutual concern of both the 
states and the federal government. The adoption of the proposed 
Commercial Code by the national legislature is more in aid of, and 
auxiliary to, state regulation than in challenge to it. The cost of 








19 Brewster, Uniform State Laws, 21 A.B.A. Rep. 315, 316 (1898). 

20 Harno, President’s Address, Press Release 4, 8 (August 30, 1948). 

21 Supra note 11, at 371. 

22 “No matter what may be said for or against codification; no matter 
what fine-spun theories may be urged to discourage the use of written 
codes; no matter what plausible arguments may be brought to bear to show 
that the substantive law can never be embraced within a written code; 
nevertheless, the universal judgment of the commercial world has empha- 
sized their necessity, and written codes have been adopted in about every 
civilized country on the globe.” Snyder, The Problem of Uniform Legisla- 
tion in the United States, 15 A.B.A. Rep. 287, 308 (1892). 
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isolation is too high for the Conference or the states to cast aside 
the opportunity for unification of commercial law at all jurisdictional 
levels and for all transactions. 

It is anachronistic for the Conference to urge the necessity of 
uniformity between the laws of the several states and to ignore the 
disparity between the laws of the states and the federal govern- 
ment. Inasmuch as federal legislation is potentially applicable in 
each state, the effect of federal diversity is much more keenly felt 
than disparity between the laws of the several states. Choice of 
law in the conflicts situation is much less a concern of the average 
practitioner than choice within a state between the possible appli- 
cability of state and federal law. Since Guaranty Trust Co. v. 
York,* the uniformity between state and federal law so imperfectly 
promised in Erie Railroad Co. v. Tompkins ** appears to be a fading 
hope. Long ago the Conference itself recognized that uniformity 
through judicial action was impracticable * and it seems no more 
likely to provide the answer in the field of the state-federal rela- 
tionships. It is clear that the Code presents the best thinking of 
the Commissioners of the several states; if Congress adopts their pro- 
posal it is much more logical to say that Congress is following the 
wishes and the lead of the states than that Congress has entered the 
field to interfere with state autonomy. The Conference should not 
quickly be persuaded by those interests who may raise the state- 
federal issue in order to mask their real opposition to the merits of 
the Code itself. 

THE Cope v. CHAPTER ADOPTIONS 


In recent years the Conference has believed that legislatures 
enact short acts more readily than long ones, and that consequently, 
the Commercial Code should be broken into its component articles 
and chapters and offered for piecemeal adoption. Though fre- 
quently urged as a proper means of presentation,”* Such a proposal 
would insure the failure of uniformity in the commercial field. 

Better the advice of Brewster: 

Uniformity, on any subject, to be of any permanent 

value, must generally be through Partial Codification, that 
is, putting into statutory shape the whole law on the par- 
ticular subject matter to be unified. Tinkering, I suspect 
will not do. The tinker, although in, old times, a useful 
member of the community, had a rather unenviable repu- 
tation, chiefly, I suppose, on account of the lack of perm- 
anency in his patchwork.** 


23 326 U.S. 99 (1945). 

24 304 U.S. 64 (1938). 25 Supra note 5. 

°6 Supra note 1, at 447. “If a subject is divisible so that instead of one 
long act two or more shorter acts can be drafted their passage will be 
aided and enactment be more easily obtained.” 
27 Supra note 11, at 372. 
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Splitting the Commercial Code would create internal disunity 
in its provisions. A state might adopt the chapter revising the law 
of sales, but not adopt the chapter on bills of lading; or it might 
adopt the negotiable instruments chapter but fail to adopt the chap- 
ter on bank collections. A commercial transaction cannot be dis- 
membered. Even intrastate transactions would not be covered by a 
consistent body of law and those which transcended state boundar- 
ies would suffer perhaps even more than they do at present. The 
entire law relating to commercial transactions must be uniform, or 
no uniformity exists at all. 

Brewster is correct; tinkering will not do. Piecemeal adoption 
will reduce the probability of adoption of all the pieces. As was 
pointed out earlier,** it was the need for codification rather than sub- 
ject matter that caused the widespread adoption of the early com- 
mercial acts. Thus, if the need for codification is the reason for 
enactment, the Conference would retard acceptance by the states 
if it offered fragmentary parts of the code for adoption. 


A short act normally is concerned with limited subject matter. 
It is likely to infuse new elements and to change the existing com- 
mon law for a single situation and thus aggravate rather than sim- 
plify the work of the lawyer. Because of the narrowness of the 
subject matter the legislature will not view the proposal as suf- 
ficiently important to justify legislative consideration and lawyers 
will not support it, for it.means greater diversity in their practice 
rather than simplicity, even if the act clarifies the law in a par- 
ticular field. By its very narrowness it is likely to create peripheral 
doubt as to the common-law or statutory rule in other areas and, 
although the Conference may feel at ease in having taken short and 
cautious steps with narrow acts,” it is likely to discover that the 
proposals will not meet with widespread legislative acceptance. 

It is for these reasons that any proposal to present the code 
piecemeal should be looked upon with the greatest of suspicion. 
No approach other than outright opposition could be more calculated 
to insure the ultimate failure of the Commercial Code. Transac- 
tions in the business world are not divided up into the artificial seg- 
ments with which lawyers so familiarly deal. A commercial trans- 
action of any considerable importance carries with it problems of 
sales, financing, documents of title, negotiable paper, and a host of 
security devices, the legal effect of which the Commercial Code cor- 
rectly attempts to treat in the same unified way as they are treated 
in the commercial world. If but a portion of the Code is offered for 
adoption, then the transaction which the business man must view 
as a unit will be carved by the lawyer’s action into a multiplicity of 


28 See this article page 559 supra. 
29 Supra note 1. 
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parts none of which may be reassembled through piecemeal adop- 
tion. 
THE PREPARATION OF UNIFORM ACTS AND CODES 


Any generalization on this subject is likely to be both inaccurate 
and unfair tc many of the draftsmen who have labored diligently 
and conscientiously in the preparation of acts for the Conference. 
Nevertheless, the conclusion cannot be escaped that most of the 
draftsmen, busy lawyers, judges, and professors, have had neither 
the time nor the staff to do the necessary research for a first rate 
drafting job. The historical and traditional assumption that good 
laws may be made by legislative fiat and do not need antecedent 
nonlegal research has hindered the effeciiveness of all legislation 
including the uniform acts. 

The deep chasm which only now is being bridged between the 
law and the society in which it operates has long stood as a barrier 
to effective legislative regulation. Here again, though it is custom- 
ary to think of progress as a steady and uninterrupted advance, we 
discover that at the time of the establishment of the American Bar 
Association and in the early days of the Conference the relation of 
the statute law to the factual conditions of our society was better 
understood than through most of the years of this century. 

As early as 1878 with the establishment of the American Bar 
Association, the lawyers of that Association directed their attention 
to the growth of law through legislation and commanded their presi- 
dent to report annually on “the most noteworthy changes in statute 
law ... made in the several States and by Congress during the pre- 
ceding year.”*’ It appointed one committee to promote uniformity 
in the statutory law of the states ** and another to encourage uni- 
formity in procedure.** It assisted in the establishment of the Con- 
ference and, as it does to this day, provided major financial support 
to its program.** 

Its concern with and understanding of the relation of law to 
society in those early days is best epitomized by a distinguished ad- 
dress made to its annual meeting in 1888. Mr. J. M. Woolworth said: 

I ask you to look at laws not as ultimate facts ... but as 

a certain class of social phenomena. ... 

All the jural conceptions, legal institutions, judicial ad- 

ministration and methods of juridical logic of a people, .. . 


are reflected from the common morality, intelligence, indus- 
tries, wealth, aesthetic taste, and other mental and moral 


30 A.B.A. Constitution, Art. VIII, 1 A.B.A. Rep. 18 (1878). 

31 Originally as a part of the work of the Committee on Jurisprudence 
and Law Reform, 1 A.B.A. Rep. 38 (1878). 

32 Committee on Judicial Administration and Remedial Procedure, 
supra note 31. 

* Schnader, President’s Address, 1940 HANDBOOK, CONFERENCE OF Com- 
MISSIONERS ON UNIFORM STATE LAws 35 et seq. 
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characteristics. The process of their moral philosophy 

have fed their theories of right; the exigencies of commerce, 

the products of adventurous enterprise, the contrivance of 

‘inventive skill, the accumulations of capital, and the ag- 
gressive demands of dissatisfied labor, compel laws which 
otherwise would be needless and impossible. 

The whole series of illustrations which have been pre-, 
sented in this discursive way, brings out this great truth 
that the rules with which we are daily dealing and by which 
we guide our clients in their transactions and defend their 
rights, are not the contrivance of lawyers nor the construc- 
tion of lawmakers. Nor are they accidents happening we 
know not how nor atoms having no fellowship. More than 
that, taken together they do not form a body of truths and 
principles, a system, a scheme, a science, with relations only 
to themselves, and beyond whose circumscriptions all other 
truths and principles are alien, with which they have no al- 
liance. Law is a fact in the midst of the many other facts of 
society having relations to them all; on the one hand taking 
its conceptions, doctrines, principles, maxims and processes 
by refection from them, and on the other impressing itself 
with energy upon the history, structure, institutions and 
theories of the State. ** 

This underscoring of law as a social science found reflection in 
the Conference as well. In 1905 James Barr Ames, a figure more 
frequently associated with conceptualistic legal theory, having been 
appointed to draft the Uniform Partnership Act, declined to continue 
with the work unless the mercantile rather than the legal theory 


of partnership was accepted and stated: 


I have endeavored to bring before you my difficulty be- 
cause it did not seem to me worth while to attempt to bring 
about uniformity in the law of partnership unless we at- 
tempted to get the mercantile idea of a partnership; I feel 
that so strongly that, if the Conference thinks my plan un- 
desirable, I should much prefer to have some one else draw 
the act; I should have no heart in drawing an act on any 
other theory, and it would seem to me very unwise to 
stereotype in a statute so many anomalies as must be stereo- 
typed if we attempt to enact in a law the lawyer’s technical 
conception, which is in direct violation of the mercantile 
understanding.*° 
To an ever increasing degree the need for law to reflect social 

and economic conditions has become apparent. This need has in- 
creased the burden of drafting to the point that a single commis- 
sioner can scarcely undertake the drafting of even a simple act 
without doing a superficial job or seriously slighting his regular 
engagements. It is one of the reasons, though probably uncon- 


* Woolworth, Jurisprudence Considered as a Branch of the Social 
Sciences, 11 A.B.A. Rep. 279, 280, 297-300 (1888). 

85 Ames, (discussing Report of Committee on Commercial Law), 28 
A.B.A. Rep. 732, 737 (1905). 
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sciously advanced, for the Commissioners’ preference for short acts. 
On the basis of time alone, a comprehensive code is entirely beyond 
the capacity of any single Commissioner. 

In spite of these obstacles the Commercial Code has returned 
to the early traditions of the Conference. It has been built upon 
the actual commercial and banking experience of communities large 
and small. This has required the cooperative effort of a staff of 
legal and economic researchers and skilled draftsmen. It has re- 
quired a large body of official and unofficial advisers. It has re- 
quired organization. The result is that prior to its presentation to 
the Conference and Institute the Code has been subjecied to exten- 
sive and organized consideration, testing, and revision. Such a care- 
ful, thorough and scientific process is expensive. Were it not for 
the assistance of a far-seeing foundation,** the Code could not have 
been completed. 

A review of the Commercial Code with its appended “notes and 
comments” discloses clearly the superior quality of a product pro- 
duced by these methods.** It seems obvious that the future pro- 
gram of the Conference will tend more and more toward the pro- 
mulgation of fewer acts—acts more comprehensive in coverage, 
more carefully prepared, and more extensively tested.** This pro- 
gram cannot be accomplished on a part-time basis by a few individ- 
uals who contribute generously of their time to the profession and 
to the public service. These individuals will still be needed. Their 
function, however, is at the reviewing and counselling stage. A full- 
time staff ot legal and economic researchers must be maintained by 
the Conference. 

A permanent staff may not be the solution, however. The scope 
of the subject matter in which the Conference is interested will 
make it a difficult task to find and retain personnel competent in 
such diversified fields as taxation, evidence, and commercial trans- 
actions. There must be flexibility in the staff. 

Perhaps a smali skeleton staff for routine work should be main- 
tained on a permanent basis. However, the most effective work will 
be done through research grants to individuals who can take leave 
from their regular occupations for a few months or a year and who 
will have funds available to employ assistants of their own choos- 


36 Maurice and Laura Falk Foundation, Pittsburgh. 

°7 Copes or COMMERCIAL Law (Student ed. 1948). 

38 Harno, Revort of Committee on Scope and Program, 1945 Hanp- 
BOOK, CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws. “Often acts 
are approved that are poorly drawn. Expert draftsmanship is lacking. 
What is more, some bills show a want of study of background materials and 
research. The Conference should find means through which every question 
considered by it would be given thorough study and every bill proposed 
by it would be expertly drafted.” 
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ing. Travel funds must be available for lawyers, judges, and pro- 
fessors who will act as consultants and who can meet in groups for 
thorough and intensive review of the work of the staff. Only in this 
manner can codes of comprehensive character be prepared with 
sufficient thoroughness to commend themselves for serious consid- 
eration by the legislatures. 


The permanent staff will be occupied with the preparation of 
amendments to be proposed to the legislatures of particular states 
in order to conform their existing statutes to the substantive uni- 
formity of the uniform acts.** This staff should also have the de- 
tail work of considering amendments to the permanent codes. None 
of the codes, no matter how expertly drawn originally, must be con- 
sidered as completely permanent and final. Particularly if the codes 
are to reflect the business practice and the social and economic con- 
ditions of our society, they must be constantly reviewed in order 
that, as changes and improvements in business practice make need 
for change in the law, amendments can be prepared to assure the 
vigor and practicability of the code provisions. 


THE FUTURE OF THE CODE AND CODES 

It is apparent from the foregoing discussion that the Confer- 
ence is in the midst of a substantial change of programming from 
the immediately preceding years. It is also clear that the philosophy 
behind the present program is not new but more nearly consistent 
with goals and the purposes of the Conference at the time of its 
founding. The research and the philosophy of the Code’s drafts- 
men accord with Dean Ames’ admonition that the “lawyer’s tech- 
nical conception” cannot be accepted when it is “in direct violation 
of the mercantile understanding.” They have sought to discover the 
details and particulars of mercantile intercourse so that the rules 
accord with both the spirit and the mechanics of commerce. In 
matters of substance the Code is a substantial forward step in scien- 
tific legislative drafting. 

Two policy hurdles remain. One relates to the form in which 
the Code will be offered for adoption; the other relates to the juris- 
dictions to which it will be offered for adoption. A review of past 
experience of the Conference, together with the understanding of 
the function of the Conference as it was understood at the time of 
its establishment, seems to indicate clearly that the Code must be 
offered as a Code and not piecemeal, and that it must be proposed to 
all legislative bodies having jurisdiction over commercial transac- 
tions within our borders. Unless both of these steps are taken it is 
difficult to predict genuine success for the endeavor. And should 
general enactment fail, the Conference will be in the unhappy pre- 


39 See text page 560 supra. 
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dicament of having made a partial experiment and will not know 
the cause of its failure. Conversely, if the Code is offered as a Code 
to all jurisdictions there are strong indications that its chances for 
success are considerable. In the first place, the best explanation of 
prior Conference success has been its ability to meet the needs for 
codification. When no such need existed, good Conference acts have 
not been adopted. When the uncertainty of the common law and 
the occasional and uncodified statute left lawyers in doubt as to the 
actual state of the law, uniform acts found ready acceptance. In 
the second place, codification on the broadest jurisdictional base not 
only will provide the widest uniformity but will contribute greatly 
to the achievement of total uniformity in all jurisdictions. The Con- 
ference cannot afford to reject this opportunity. 

If the Conference takes this course and it is as successful as it 
would appear to be, then, the future of the Conference as an institu- 
tion would seem to be assured and its future operation will continue 
along these lines: First, limitation of endeavor to substantial codes 
in fields where uniformity between the states is both practical and 
necessary. Second, a substantial reduction in the number of small 
and “tinkering” acts. Third, the establishment of full-time research 
staffs. 

With such a program the Conference seems assured of making 
a contribution to the jurisprudence of this generation at least equal 
to that of the day of its great success with the Negotiable Instru- 
ments Act. 




















Transfers in Fraud of Creditors, Ohio Law and 
the Uniform Act 


WiLL1AM H. Rose * anp Paut O. HUNSINGER { 


American law of transfers in fraud of creditors traces its origin 
to the Statute of 13 Elizabeth. This enactment, neither the first nor 
the last of the English statutes,? was adopted in whole or in part 
by a number of the American states.* It is said to have been only a 
statutory declaration of English common law,‘ and as such to con- 
stitute a part of our English legal heritage.° 


Ohio’s contribution to this branch of the law rests mainly upon 
two statutes ° or groups of statutes. The older of these is Ohio Gen- 


* Professor of Law, College of Law, The Ohio State University. 

+ Member of the Ohio Bar. Research Assistant, College of Law, The 
Ohio State University. 

1Srat. 13 Eni. c. 5 (1571); GLenn, FRAUDULENT CONVEYANCES AND 
PREFERENCES § 61b n. (1940). 

2 See 50 Epw. III, c. 6 (1376); 3 Hen. VII, c. 4 (1487) (fraudulent gifts 
of chattels); 27 Exiz., c. 4 (1585); 39 Exiz., c. 18, § 31 (1597) (protecting 
subsequent purchasers of land); Voluntary Conveyance Act, 1893, 56 & 57 
Vict., c. 21; Law of Property. Act, 1925, 15 Gro. V, c. 20, §§ 172, 173 (present 
English statute); BigeELow, FRAUDULENT CONVEYANCES 11-14 (rev. ed. 1911). 

3 Bump, FRAUDULENT CONVEYANCES 8 (4th ed. 1896). 

4 See Hoffman, Burneston & Co. v. Mackall, 5 Ohio St. 124, 133 (1855); 
Blumenthal v. Blumenthal, 35 A. 2d 831 (Del. Ch. 1944). Cf. May, Fraupu- 
LENT CONVEYANCES 6 (2d ed. 1887). 

5 Hall & Farley v. Alabama Terminal & Imp. Co., 143 Ala. 464, 39 So. 
285 (1905): Bicrrow, op. cit. sunra note 2, at 14, 23. In the Northwest 
Territory a law adopted in 1795 from the Virginia code provided that Acts 
of the British Parliament, enacted prior to the fourth year of the reign of 
King James the First, in aid of the common law, should be the rule of 
decision. 2 Rev. Stat. c. 64 (Chase 1833). This law was later modified and 
repealed. 1 Rev. Stat. c. 29, § 4: c. 100, § 23: c. 131, § 7; c. 70, § 2: c. 105, § 2. 
A later statute of similar purpose, enacted on February 14, 1805, was re- 
pealed on January 2, 1806. 1 Rev. Stat. c. 105, § 1: ¢. 122 (Chase 1833); 
Swan, Rev. Stat. 435 n. (Derby ed. 1854); SWAN AND CRITCHFIELD, REv. STAT. 
660 n. (1860). 

® Other statutes are: Onto Gen. Cope ANN. §§ 8404-8406 (transfers of 
title under the Sales Act); 8617 (trust deeds); 8619 (loans of goods and 
chattels); 8560 (mortgage of chattels); 9394, 9400 (insurance policies) ; 
10502-6 (dower); 10290, 10291, 11819 (attachments); 10510-49, 50 (sales by 
executors); 11092 n. 29 (insolvent estates); 11102-11103-1 (sales in bulk); 
11224 (limitation of actions); 11781, 11782 (proceedings in aid of execution) ; 
11894 (appointment of receivers); 13125, 13125 (penai ecde) (1938). 
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eral Code Section 8618, enacted originally in 1810 * and described as 
being coextensive with the Statute of Elizabeth.* Next are Sections 
11104-11107, first enacted in 1859 as an integral part of the law on 
administering assignments for the benefit of creditors, which autho- 
rize the appointment of a receiver to recover illegal preferences and 
fraudulent conveyances “for the equal benefit of creditors.” * 

With the variation in doctrine produced by divergent interpre- 
tations of state statutes, need arose for uniform legislation on the 
subject of fraudulent conveyances and for clarification as well as 
change in local rules. To these ends’® the Uniform Fraudulent 
Conveyance Act was drafted—approved by the Commissioners on 
Uniform State Laws in 1918. It was not intended that the Act 


78 Ohio Laws 216 (1810) (Section 2 of the Statute of Frauds). While 
the statute provides that a conveyance in fraud of creditors “shall be utterly 
void and of no effect,” such a conveyance is usually held to be valid as be- 
tween the parties. Burgett v. Burgett, 1 Ohio 469 (1824); Webb v. Brown, 
3 Ohio St. 247 (1854); Pride v. Andrew, 51 Ohio St. 405, 38 N. E. 84 (1894). 
This is the general rule. Bump, op. cit. supra note 3, § 432; BrcELow, op. cit. 
supra note 2, at 466. 

8 Brice v. Myers, 5 Ohio 121, 123 (1831); Huwe v. Knecht, 10 Ohio App. 
487, 31 Ohio C. A. 305 (1919). 

956 Ohio Laws 235 (1859). Onto Gen. Cope Ann. § 11104 (1938): 
“...a receiver may be appointed who shall take charge of all the assets of 
such debtor or debtors, including the property so sold, conveyed, transferred, 
mortgaged, or assigned, and also administer all the assets of the debtor or 
debtors for the equal benefit of the creditors of the debtor or debtors in 
proportion to the amount of their respective demands, including those which 
are unmatured.” (Emphasis supplied.) Shorten v. Woodrow, 34 Ohio St. 
645, 653 (1878): “It was not the object of this provision of the statute to 
enlarge the class of transfers or conveyances, which Section 2 of the Statute 
of Frauds [section 8618] declares ‘shall ke deemed utterly void and of no 
effect.’ Its purpose was to supply a new remedy to creditors, by author- 
izing the fraudulent conveyance or transfer to be converted into an assign- 
ment at the suit of a creditor, and the fund to be distributed, if the creditors 
so elect, in the same manner as if the debtor had formally assigned the 
property conveyed for ‘the equal benefit of all his creditors.” Although 
sections 11104-11106 are directly concerned in this investigation, it is section 
8618 which is ultimately involved. See Carruthers v. Kennedy, 121 Ohio 
St. 8, 166 N.E. 801 (1929); Loudenback v. Foster, 39 Ohio St. 203 (1883). 

10 “There are few legal subjects where there is a greater lack of exact 
definition and clear understanding of boundaries... . 

“The confusions and uncertainties of the existing law which have been 
referred to are due primarily to three things: First, the absence of any 
well recognized, definite conception of insolvency. Second, failure to make 
clear the persons legally injured by a given fraudulent conveyance. Third, 
the attempt to make the Statute of Elizabeth cover all conveyances which 
wrong creditors, even though the actual intent to defraud does not exist.” 
9 UnrrorM LAws ANN., PREFATORY NOTE 325, 326 (1942). 1 GreNN, Fraupu- 
LENT CONVEYANCES AND PREFERENCES 93 (1940). Twenty states have adopted 
the Act, 9 Untrorm Laws Ann. 109 (Supp. 1947). Its essential features are 
contained in section 67d of the Bankruptcy Act. 11 U.S.C. § 107 d (1946); 
Co.iier, BANKRUPTCY § 67.29 (14th ed. 1942). 
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should revolutionize the law. In the main it was to be a restate- 
ment of its English predecessor and to be declaratory of existing 
law." “The great benefit from the enactment of the Statute,” the 
Commissioners wrote, “will be to remove some confusion of legal 
thought, which now renders the law on many points uncertain in 
all jurisdictions, and substitute for these uncertain rules both cer- 
tain and uniform ones.” ?” 

A discussion of these objectives of the Uniform Act as applied 
to Ohio Law is the purpose of this paper.'* The method pursued will 
be to consider various problems of fraudulent conveyances, their 
general manner of solution, rules applicable under Ohio statutory 
and case law, and the proposals of the Uniform Act. For reference 
purposes the sectional order of the Uniform Act will be followed. 
By this means Ohio law can be compared to general doctrine, and 
the possible worth of any changes offered by the Uniform Act can 
be appraised. 

A Matter or DEFINITIONS 
Assets 

The statute of 13 Elizabeth was originally designed as a revenue 
measure to recover for the benefit of the English Crown one-half 
the value of property fraudulently conveyed by debtors. The re- 
mainder went to aggrieved creditors.‘ The statute referred to 
“lands, tenements, hereditaments, goods and chattels,” that is, to 





11 Dorrington v. Jacobs, 213 Wis. 521, 252 N.W. 307 (1934); West- 
minister Savings Bank v. Sauble, 183 Md. 628, 632, 39 A. 2d 862 (1944); 
General Kontrolar Co. v. Allen, 124 F. 2d 123 (C.C.A. 6th 1942); In re Max- 
well Sheraton, Inc., 46 F. Supp. 680 (S.D.N.Y. 1942), aff'd, 137 F. 2d 163 
(C.C.A. 2d 1943). 

12“The Uniform Law, however, is by no means comprehensive. Cer- 
tain disputes it closes, and closes well. Others it does not mention. But its 
saving clause .. . leaves of force, as to any situation not specifically cov- 
ered, ‘the rules of law and equity,’ etc. It follows that each State which 
adopts the Uniform Law leaves in effect such principles as her courts have 
established save as the Act may plainly cut across the line. Consequently 
one must deal with a mixture of statute and case law, even in a State where 
the Uniform Law prevails. So far as express provisions go, not only is the 
Uniform Law an excellent model, but it furnishes good heads of discussion.” 
9 Untrorm Laws ANN., Preratory Nore 325, 326 (1942). GLENN, op. cit. 
supra note 10, at 101. 

13Qn December 12, 1947 the Committee on Uniform State Laws of 
the Ohio Bar Association, approved the Uniform Fraudulent Conveyance 
Act for adoption by the Ohio Legislature. This research was undertaken 
at the instance of the Committee’s former chairman, Mr. James M. Hengst, 
and was continued with the approval of its present chairman, Mr. Howard 
Dresbach. Its intent is to be objective as distinguished from partisan. 

14“. |. the one moiety whereof to be to the Queen’s majesty, her heirs 
and succcessors, and the other moiety to the parties grieved.” Stat. 13 Exiz., 
c. 5, § 3 (1571). See interesting historical discussion: 1 GLENN, op cit. supra 
note 1. Similar language is contained in Start. 27 Etiz., c. 4, § 3 (1585). 
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creditor assets within the meaning of existing law. Money, bonds 
and choses in action were not originally included. Subsequently 
with the shift of emphasis in business property from lands and chat- 
tels to intangibles, the scope of assets was broadened.*® 


Ohio General Code Section 8618 preserves the older order of 
enumeration used in its English predecessor by referring to “lands, 
tenements, hereditaments, rents, goods, or chattels.” Section 11104, 
however, is drafted in terms of a preferential or fraudulent “sale, 
conveyance, transfer, mortgage or assignment made or judgment 
procured”; and provides that the receiver appointed thereunder 
shall “take charge of all the assets of such debtor or debtors, includ- 
ing the property so sold, [or] conveyed.” 


Contrasted with this phrasing, the Uniform Act defines assets 
in terms of a debtor’s nonexempt property.'’® This device avoids the 
limitation of a specific enumeration, but necessitates a reference to 
state exemption laws. A creditor’s right to his debtor’s assets is 
cast in terms of alienability of property, with especial emphasis upon 
availability through judicial proceedings.*’ 

Both of the Ohio statutes as well as the Uniform Act seem to 
proscribe fraudulent transfers of equitable interests in land." 
Choses in action should come within the provisions of Section 11104, 
subject to defenses contained in Section 11105. They are not within 
the precise terms of Section 8618, and such wording elsewhere has 
caused difficulty.® But a liberal interpretation of the words “goods 
and chattels,” used in their generic sense, or the subjection in fact 
of choses to legal process because of statutes or otherwise, has 
usually prevailed.” 

15] GLENN, op. cit. supra note 1, § 135; May, op. cit. supra note 4 at 
17-18; 1 Moore, FRauDULENT CONVEYANCES 20 (1908); 87 Am. St. Rep. 488 
(1901); 1 & 2 Vic., c. 110, XII (1838). 

16Section 1: “In this act ‘assets’ of a debtor means property not 
exempt from liability for his debts. To the extent that any property is 
liable for any debts of the debtor, such property shall be included in his 
assets.” 9 UNrrorm Laws ANN. 327 (1942). Bankr. Act § 67d (1), 11 U.S. 
C. § 107d(1) (1946); Carter v. Carter, 55 Cal. App. 2d 13, 130 P. 2d 186 
(1942); Simunek v. Millay, 46 S. D. 620, 195 N. W. 507 (1923); People’s State 
Bank v. Karlen, 44 S. D. 82, 182 N. W. 531 (1921). Re “good will” see Mait- 
land v. Slutsky, 281 Mich. 669, 275 N. W. 726 (1937); Snyder Mfg. Co. v. 
Snyder, 54 Ohio St. 86, 43 N. E. 325 (1896); 1 GLENN, op. cit. supra note 1, 
§ 144. Re powers of appointment RESTATEMENT, PROPERTY § § 328, 329 
(1940). 

17 1] GLENN, op. cit. supra note 1, § § 138, 139. 

18 Brown v. Cutler, 8 Ohio 142 (1837). See Coggshall v. Marine Bank, 
63 Ohio St. 88, 57 N. E. 1086 (1900). 1 GLENN, op cit. supra note 1, § 152. 

19 May, op. cit supra note 4, at 18; Bump, op cit. supra note 3, § 216. 

20 Hall & Farley v. Alabama Terminal & Imp. Co., supra note 5; Bryans 
v. Taylor, Wright 245 (Ohio 1833); Newark v. Funk & Bro., 15 Ohio St. 462 
(1864). 
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Should the Ohio legislature replace Section 8618 with the Uni- 
form Act, the change in defining assets would have the beneficial 
effect of conforming language to practice. Since Ohio exemption 
statutes already apply,” this feature of the definition would not be 
new. 

Conveyances 

Section 3 of the Statute of Elizabeth penalizes in classic terms 
“all and every the parties to such feigned, covinous or fraudulent 
feoffment, gift, grant, alienation, bargain, conveyance, bonds, suits, 
judgments, executions and other things before expressed.” The 
wording of the Ohio statutes is equally specific. Section 8618 reads: 
“Every gift, grant or conveyance . . . and every bond, judgment or 
execution.” Section 11104 includes: “A sale, conveyance, transfer, 
mortgage or assignment made, or judgment procured by him or 
them to be rendered, in any manner, with intent to hinder, delay 
or defraud creditors.” The Uniform Act is no less explicit: “Every 
payment of money, assignment, release, transfer, lease, mortgage or 
pledge of tangible or intangible property, and also the creation of 
any lien or incumbrance.” * 

Among these phrasings there is little to choose, but a difficulty 
remains. Section 11104 is part of our code provisions regarding 
assignments for benefit of creditors.** Hence a general assignment 


21 Onto GEN. Cope § § 11721, 11725, 11737 (1938); Tracy v. Cover, 28 
Ohio St. 61 (1875). Cf. Gledhill v. Walker, 143 Ohio St. 381, 55 N.E. 2d 647 
(1944) (transfers of unclaimed homesteads). See 1 GLENN, op. cit. supra 
note 1, § 171 n. As to insurance Onto GEN. Cope § § 9394, 9395, 9397, 9398, 
11722 (1938) (beneficiary funds); Lytle v. Baldinger, 86 Ohio St. 1, 95 N. E. 
389 (1911). Cf. 19 Onto Jur. 734 (1931); In re Weick, 2 F. 2d 647 (1924); 9 U. 
or Cin. L. Rev. 498 (1935). 

22 An encumbrance has been treated as a “conveyance.” Service Mort- 
gage Corp. v. Welson, 293 Mass. 410, 200 N. E. 278 (1936). Likewise a con- 
signment of goods. Best Made Clothing Co. v. O’Brien, 262 N. Y. Supp. 56, 
145 Misc. 787 (N. Y. City 1932). So, also, taking title in donee’s name. 
Sweney v. Carroll, 118 N. J. Eq. 208, 178 Atl. 539 (Ch. 1935); Haggerty v. 
Wilmington Trust Co., 194 Atl. 134 (Del. Ch. 1934). Cf. Dorrington v. Jacobs, 
213 Wis. 521, 252 N. W. 307 (1934); and where proceeds (money or equiva- 
lent) from mortgage loan were paid to debtor’s wife, Leifer v. Murphy, 267 
N. Y. Supp. 701, 149 Misc. 455 (Sup. Ct. 1933); the creation of a joint bank 
account, Carter v. Carter, supra note 16. As to renunciation of a devise see 
27 Va. L. Rev. 936-947 (1941). 

23 Intent to defraud must be shown. Detroit, T. & I. R. R. v. Wright, 
48 Ohio App. 305, 193 N. E. 630 (1933). Cf. Loudenback v. Foster, 39 Ohio 
St. 203 (1883); Barber v. Coit, 144 Fed. 381 (1906). It was once held that a 
gratuitous conveyance from a husband to his wife, being void in law and 
in equity for lack of capacity, was not within this statute so as to inure to 
the benefit of creditors generally. Fowler v. Trebein, 16 Ohio St. 493 (1866). 
Re taking title in another’s name see Bloomingdale v. Stein, 42 Ohio St. 168, 
171 (1884); Beebe v. Canda, 18 Ohio C. C. (N. S.) 104 (1911). Cf. Mason v. 
Eichels, 8 Ohio Dec. Rep. 436 (1882); Bump, op. cit. supra note 3, § § 217, 218; 
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is not necessarily a fraudulent conveyance.** Further, under an 
earlier form of Section 8618 a general assignment was held not to 
be fraudulent per se.** On the other hand Section 4 of the Uniform 
Act provides that a conveyance by an insolvent is fraudulent regard- 
less of intent, if it is made “without a fair consideration” *°—a de- 
scription which clearly fits a general assignment. Also, while 
except in Massachusetts *’ the distinction between general assign- 
ments and fraudulent conveyances is firmly rooted, it has been well 
said that “originally the general assignment only escaped being 
treated as a fraudulent conveyance by main strength.” ** Conse- 
quently the enactment of Section 4 as worded might have a dis- 
turbing effect upon the validity of assignments for benefit of 
creditors. 

Because of the doubt created by the phrasing of Section 4,”* it 
has been suggested *° that the definition of a conveyance in the Act 
should be supplemented by the words: “except when given to a 
trustee for the benefit of all unsecured creditors.” This qualification 
was added by the Washington legislature when it adopted the Act 
in 1945.** 


Creditors 

By combining the words “creditors and others” the statute of 13 
Elizabeth extended its benefits beyond persons who could strictly 
be classed as creditors. Both this statute and its American counter- 
parts have been liberally construed to include “all persons who have 
a valid cause of action.” ** It is immaterial whether the demand 





1 GLENN, op. cit. supra note 1, § 210; RESTATEMENT, Trusts § 440 (1935). See 
O’Hara v. Bell, 8 Ohio N.P. (N.S.) 352, 20 Ohio Dec. (N.P.) 55 (1909). 

24 Even though the assignor intends to defraud. Floyd & Co. v. Smith, 
9 Ohio St. 546 (1859); Thomas v. Talmadge, 16 Ohio St. 433 (1866). 

25 Bancroft & Caffee v. Blizzard, 13 Ohio 30 (1844); Hoffman Burnes- 
ton & Co. v. Mackall, 5 Ohio St. 124 (1855); Conkling & Shepherd v. Coon- 
rod & Crum, 6 Ohio St. 611 (1856). 

26 See page 597 infra for text of the Act. The definition of a “fair 
eration” in Section 3 of the Act is set out infra page 592. 

27 Hall, Voluntary Assignments and Insolvency in Massachusetts, 8 
Harv. L. Rev. 265 (1894); Grenn, LiqumaTIONn §§ 105-108 (1935). 

°8 GLENN, FRAUDULENT CONVEYANCES AND PREFERENCES § 208 (1940). 

29 Under Section 3a(1) and (4) of the Bankruptcy Act, fraudulent con- 
veyances and general assignments are treated separately as acts of bank- 
ruptcy. Under the Act of 1867, a general assignment was not listed as an 
act of bankruptcy, but by construction it was considered to be a fraud upon 
the Act. Platt v. Preston, 19 Fed. Cas. 847, No. 11,219 (S.D.N.Y. 1876); 
Co.uier, BANKRuPTCY § 3. 401 (14th ed. 1940). 

20 Bridgman, Uniform Fraudulent Conveyance Act in Minnesota, 
Minn. L. Rev. 530, 532 (1923). 

31 Wasu. Rev. Stat. ANN. § 5854-40 (Supp. 1945). 

321 Moore, op. cit. swpra note 15, at 198; Bump, op. cit. supra note 3, 
§§ 502, 503. Protection for purchasers of land was furnished in Star. 27 
Exiz., c. 4 (1585). 
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sounds in damages for tort or arises out of breach of contract,** 
provided the action is enforceable by legal process.** Thus an as- 
signee of a creditor®*° may sue, and in proper instances the right is 
extended to a debtor’s personal representative.*® 

The Ohio statutes are content to use the word, “creditors”,*’ but 
a similarly liberal construction has been employed.** Creditors and 
subsequent purchasers may attach a conveyance; * but a stranger 
may not; *° nor may a creditor who holds ample security; *' nor one 
against whom the statute of limitations had run when the convey- 
ance was made.** The right of a debtor’s assignee for creditors and 








33 “Every person having a legal demand against another, is his creditor, 
whether that demand is one sounding in damages, or one that comes under 
a contract.” Harris v. Harris’s Ex’r, 23 Gratt. 737, 764 (Va. 1873). See 
American Surety Co. v. Marotta, 287 U.S. 513 (1933) (surety). Pierce v. 
United States, 255 U.S. 398 (1921) (liability to a fine). Cf. State v. Malecky, 
202 Iowa 307, 210 N.W. 121 (1926). For a discussion of this case see 12 
Iowa L. Rev. 196 (1926); 16 Catir. L. Rev. 254 (1916); 33 Harv. L. Rev. 866 
(1920); 18 Va. L. Rev. 203 (1931). In some states a tort claimant is classed 
as a subsequent creditor. 1 Moore, op. cit. supra note 15, at 200-202; 14 Am. 
St. Rep. 745 (1890). Cf. 1 GLENN, op. cit. supra note 28, at 339, 340. 

34 BIGELOW, op. cit. supra note 2, at 152-157. 

35 Anderson v. Maltby, 2 Ves. 244, 255 (1739); Martin v. Pewtress, 4 
Burr. 2478 (1769); In re Downing, 201 Fed. 93 (1912); Moore v. U. S. One 
Stave Barrel Co., 238 Ill. 544, 87 N. E. 536 (1909); Blake v. Griswold, 104 
N. Y. 613, 11 N. E. 137 (1887). A sheriff on execution process, Gale v. Wil- 
liamson, 8 M. & W. 405 (1841); Scarfe v. Hallifax, 7 M. & W. 288 (1840). 
1 Mookrg, op. cit. supra note 15, at 205-207. 

36 1] Moore, op. cit. supra note 15, at 208, 765. See Hurwitz v. Hurwitz, 
136 F. 2d 726 (1943); 45 Yate L. J. 510 (1936); 57 Harv. L. Rev. 253 (1943). 
Cf. May, op. cit. supra note 4, at 525; 1 GLENN, op. cit. supra note 28, § 104n. 

37 Onto GEN. Cope §§ 8618, 11104, 11106 (1938). 

38 “He is a creditor who has a right by law to demand and recover of 
another a sum of money on any account whatever.” Ilkovis v. Conrad, 16 
Ohio C. C. (N.S.) 389 (1905); Western Bank & Trust v. Mitchell, 44 Ohio 
App. 552, 186 N. E. 517 (1932) (holder of notes for money loaned); Boies v. 
Johnson, 1 Ohio C. C. (N.S.) 451 (1903) (surety on bond); Stivens v. Sum- 
mers, 68 Ohio St. 421, 67 N. E. 884 (1903) (surety on bond); McVeigh v. 
Ritenour, 40 Ohio St. 107 (1883) (breach of promise to marry); Rose v. 
Rose, 34 Ohio App. 89, 169 N. E. 827 (1929) (conveyance of personalty to 
avoid possible alimony decree). 

39 Burgett v. Burgett, 1 Ohio 469 (1824). For conditions governing 
attachment by subsequent creditors see notes 220-223 infra. 

40 Wright v. Snell, 22 Ohio C. C. 86, 93, 12 Ohio C. D. 308 (1901); Jay 
v. Squire, 7 Ohio N. P. 345, 5 Ohio Dec. 318 (1896). See Brice v. Myers, 5 
Ohio 121 (1831). 

41 Stephenson v. Donahue, 40 Ohio St. 184 (1883); City Trust & Savings 
Bank v. Weaver, 68 Ohio App. 323, 22 Ohio Op. 529 (1941); May, op. cit. 
supra note 4, at 163, 164; BicELow, op. cit. swpra note 2, at 188. 

42 Jones v. Lehman, 15 Ohio Dec. (N.P.) 541 (1905). Re statute of 
limitations as defense to the debt see 1 Moore, op. cit. supra note 15, at 196. 
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of his personal representative is expressly provided.** 

The Uniform Act defines a creditor as “a person having a claim, 
whether matured or unmatured, liquidated or unliquidated, abso- 
lute, fixed or contingent.” This is a definition of creditors as dis- 
tinguished from a determination of whether or not a claim must be 
matured, be reduced to judgment, or must create a lien before 
relief will be granted—problems to be discussed subsequently. It 
is not controlling that a claim is secured.** Actions for fraud or 
deceit,*’ for malicious prosecution," or for injury in an automobile 
accident ** are included, as are those for breach of promise to 
marry.** Such claims date from the commission of the wrongful 
act rather than from the entry of judgment.*’ So, also, a surety is a 


43 On10 GEN. Cope § 11106 (1938) (assignees for creditors). Ohio Gen- 
eral Code Sections 10510-49, 50 (personal representatives) is limited to 
sales of real estate fraudulently conveyed by an insolvent, if needed to pay 
debts of the estate. McCall v. Pixley, 48 Ohio St. 379, 27 N. E. 887 (1891); 
Hoffman v. Kiefer, 19 Ohio C. C. 401, 10 Ohio C. D. 304 (1899). But not if 
the rights of a bona fide purchaser intervene. Doney v. Clark, 55 Ohio St. 
294, 45 N. E. 316 (1896). If not needed to pay debts of the estate see Ben- 
jamin v. LeBaron, 15 Ohio 517 (1846); Lockwood v. Krum, 34 Ohio St. 1, 
10 (1877); Kihlken v. Kihlken, 59 Ohio St. 106, 51 N. E. 969 (1898); Baker 
v. Hall, 9 Ohio N. P. (N.S.) 396, 20 Ohio Dec. (N.P.) 445 (1910). Re trus- 
tee in bankruptcy. Bankr. Act § 70e, 11 U.S. C. §110e (1946). 

44 And so includes a secured creditor. Marshall & Ilsley Bank v. 
Stepke, 228 Wis. 39, 279 N. W. 625 (1938; [1939] Wis. L. Rev. 102. 

45 Myer, Conner & Co. v. United Founders’ Corp., 265 N.Y. Supp. 289, 
238 App. Div. 642 (1st Dep’t 193%). 

46 Oliphant v. Moore, 155 Tenn. 359, 293 S. W. 541 (1927). 

47 Iden v. Huber, 259 Mich. 3, 242 N. W. 818 (1932); Leifer v. Murphy, 
267 N. Y. Supp. 701, 149 Misc. 455 (Sup. Ct. 1933) (judgment creditor); 
Richards v. Jones, 16 Del. Ch. 227, 142 Atl. 832 (1928). See 1 GLENN, op. cit. 
supra note 28, § 81. 

48 Scarborough v. Pickens, 26 Tenn. App. 213, 170 S. W. 2d 585 (1943); 
Oliphant v. Moore, 155 Tenn. 359, 293 S. W. 541 (1927); Marcus v. Kane, 18 
F. 2d 722 (C. C. A. 2d 1927); Dutcher v. Van Duine, 242 Mich. 477, 219 N. W. 
651 (1928). See Beam v. Bennett, 51 Mich. 148, 16 N. W. 316 (1883) (judg- 
ment creditor); Hoffman v. Junk, 51 Wis. 613, 8 N. W. 493 (1881) (judg- 
ment creditors). 

‘* Chorpenning v. Yellow Cab Co., 113 N. J. Ea. 389, 167 Atl. 12 (Ch. 
1933), aff'd, 115 N. J. Eq. 170 (Ct. Err. & App. 1934); Lange v. Semanske, 
108 N. J. Eq. 538, 155 Atl. 783 (Ch. 1931) (wrongful death). Ohio holds in 
wrongful death action that the widow is a subsequent creditor. Edwards v. 
Monning, 63 Ohio App. 449, 27 N. E. 2d 156 (1939), aff’d, 137 Ohio St. 268, 
270, 28 N. E. 2d 627 (1940), “If Ohio were among the states that had 
adopted the Uniform Fraudulent Conveyance Act, this contention of the 
defendants would require no discussion, inasmuch as the express provisions 
thereof authorize a future creditor to set aside a transfer under such cir- 
cumstances. Furthermore, in the act a creditor is defined as a ‘person hav- 
ing any claim, whether matured or unmatured, liquidated or unliquidated, 
absolute, fixed or contingent.’ However, as indicated by this court in the 
cases of Evans v. Lewis, supra [30 Ohio St. 11 (1876)] and Pfisterer v. 
Toledo, Bowling Green & Southern Traction Co., 89 Ohio St. 172, 106 N. E. 
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creditor,°° or an employee who holds an unliquidated claim for 
breach of a contract for personal services,’ or a mortgagee.** But it 
has been held that a wife seeking alimony has not a creditor’s right 
to attack her husband’s purchase of an annuity contract;** nor is an 
undertaker a creditor of the person whom he buries, regardless of 
his relation to the decedent’s estate." 

In the main, then, the definition of a creditor contained in the 
Uniform Act restates the liberal meaning of the term, as used in 
statutes on fraudulent conveyance in Ohio and elsewhere. The im- 
portant differences under the Act, as will be seen later, lie in the 
field of enforcement. 


Debts 


Since the words, “debt” or “debtor”, assume a debtor-creditor 
relation, cases that define a-“creditor” are in point also in determin- 
ing the meaning of a “debt” or “debtor.” The terms are equally 
broad. But while every “debt” is an “obligation,” the converse is 
not necessarily true.** 

For the purpose of setting aside fraudulent conveyances, it is 
ordinarily held that a debtor’s obligation at the time of transfer may 
be contingent. Thus a surety’s obligation is a “debt” prior to his 
principal‘s default," as is a potential liability for breach of war- 
ranty,°’ of contract to marry,** of an unreleased assignor on a lease 





18 [1913], this has not been .held the rule in this state. 39 A.L.R., 179.” 
Edwards v. Monning, supra at 270-271, 28 N. E. 2d 627, 628. In the Evans 
and Pfisterer cases tort claimants were required to show intent to defraud 
subsequent creditors. See 6 Onto St. L. J. 319 (1940). 

50 McDonald v. Baldwin, 24 Tenn. App. 670, 148 S. W. 2d 385 (1941). 
See Stump v. Rogers, 1 Ohio 533 (1824); Onto Gen. Cope § 12206 (1938); 
1 GLENN, op. cit. supra note 28, § 93d. 

51 Pallott v. LaSalle Roofing & Shingle Co., 254 N. Y. Supp. 748, 142 
Misc. 462 (Sup. Ct. 1931). 

52 Dondis v. Lash, 277 Mass. 477, 178 N. E. 624 (1931); Marshall & 
Ilsley Bank v. Stepke, supra note 44. Cf. Stephenson v. Donahue, supra 
note 41. 

53 Maruska v. Equitable Life Ins. Assur. Soc., 21 F. Supp. 841 (D. 
Minn. 1938) (interpreting Minnesota law). Generally it is different as to 
conveyances of realty. Renn v. Renn, 207 Ark. 147, 179 S. W. 2d 657 (1944); 
Chittenden v. Chittenden, 22 Ohio C. C. 498, 12 Ohio C. D. 526 (1901); 
1 GLENN, op. cit. supra note 28, § 337. Cf. Rose v. Rose, supra note 38. 

54 In re Vitelli’s Estate, 261 N. Y. Supp. 266, 146 Misc. 17 (Surr. Ct. 
1932) (to contest a gift causa mortis); In re Reich’s Estate, 262 N. Y. Supp 
623, 146 Misc. 616 (Surr. Ct. 1933) (to contest a trust). 

55 Pennsylvania Co. v. Scott, 346 Pa. 13, 29 A. 2d 328 (1942). 

56 Bussell v. Glenn, 197 Ga. 816, 30 S. E. 2d 617 (1944); Barrett & Co. 
v. Still, 102 S. C. 19, 86 S. E. 204 (1915); Ochoa v. Edwards, 189 S. W. 1022 
(Tex. 1916). Cf. Severs v. Dodson, 53 N. J. Eq. 633, 34 Atl. 7 (Ct. Err. & 
App. 1895). See 1 GLENN, op. cit. supra note 28, §§ 332, 93d. 

57 Cowan v. Staggs, 178 Ala. 144, 59 So. 153 (1912). 
58 Louk v. Patten, 58 Idaho 334, 73 P. 2d 949 (1937). 
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for rent,®’ or the liability of one who assumes a mortgage obliga- 
tion.®’ Some courts include the contingent liability of a bank stock- 
holder.*: Since obligation under a contract arises at date of agree- 
ment, it is not essential to prove that a claim upon contract is 
enforceable.** But in any event an indebtedness must be existing 
or in contemplation. 

Ohio General Code Section 11104 uses the words “debtor or 
debtors,” but does not define the terms. The words “debt” or 
“debtor” do not appear in Section 8618, but the problem of inter- 
pretation is the same under either statute. The liberal construction 
noted above has included persons who are contingently liable upon 
a note,” or upon a certificate of bank stock,®* as well as a surety 
upon an appeal bond.*’ But consistently with their stand on tort 
claimants as creditors our courts class an unliquidated liability for 
personal injuries as a subsequent as distinguished from a present 
debt.** 

The Uniform Act provides that a “ ‘Debt’ includes any legal 
liability, whether matured or unmatured, liquidated, absolute, fixed 
or contingent.” The similarity of phrasing in the definition of a 
“creditor” is apparent, and the liberality of construction follows of 
course. Hence a continuing surety upon a depository bond is a 





59 Sallaske v. Fletcher, 73 Wash. 593, 132 Pac. 648 (1913). 
60 Wallace v. Brooks, 194 Okla. 137, 147 P. 2d. 784 (1944); Nelson v. 
Wilson, 81 Mont. 560, 264 Pac. 697 (1928). 

61 Peterson v. Wahlquist, 125 Neb. 247, 249 N. W. 678 (1933); Squire 
v. Cramer, 64 Ohio App. 169, 28 N. E. 2d 516 (1940). Cf. Chamberlin v. 
Wagar, 272 Mich. 594, 262 N. W. 417 (1935); Irwin v. Schleichert, 327 Tll. 
App. 512, 64 N. E. 2d 566 (1946); Rogers v. Marchant, 91 F. 2d 660 (C. C. A. 
4th 1937): 34 Con. L. Rev. 373 (1934): 19 Iowa L. Rev. 121 (1933); 1 GLENN, 
op. cit. supra note 28, § 332 n. 79. 

62 Kennard v. Curran, 239 Ill. 122, 87 N. E. 913 (1909). See Brice v. 
Myers, 5 Ohio 121 (1831). 

63 Arizona State ‘Bank v. Crystal Ice & Cold Storage Co., 26 Ariz. 82, 
222 Pac. 407 (1924), modified on rehearing, 26 Ariz. 205, 224 Pac. 622 (1924). 
A creditor’s judgment on the debt is conclusive as to the existence of the 
debt in the absence of collusion of the parties. Candee v. Lord, 2 N. Y. 269 
(1849). 

64 Mills v. Susanka, 394 Ill. 439, 68 N. E. 2d 904 (1946). 

65 Jones v. Leeds, 7 Ohio N. P. 480, 10 Ohio Dec. (N.P.) 173 (1900). 

66 Squire v. Cramer, 64 Ohio App. 169, 28 N. E. 2d 516 (1940). 

67 Kerber v. Ruff, 3 Ohio N. P. 165, 4 Ohio Dec. (N.P.) 406 (1896). 

68 Kushmeder v. Overton, 26 Ohio App. 74, 159 N. E. 351 (1926); Schu- 
beler v. Lilly, 23 Ohio App. 481, 155 N. E. 699 (1926); Friedel v. Wolfle, 41 
Ohio App. 564, 180 N. E. 738 (1931); Pfisterer v. Traction Co., 89 Ohio St. 
172, 106 N. E. 18 (1913); Evans v. Lewis, 30 Ohio St. 11 (1876). See note 
‘49 supra. But he is protected by the attachment statute sections of the 
code. Onto GEN. CopE §§ 10290, 11819 (1933). 1 GLENN, op. cit. supra note 
28, § 81. 
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debtor,® and the breach of a contract for personal services consti- 
tutes a debt,”° as does the contingent liability of an indorser.*! 
Further, the definition includes an unliquidated ex delicto claim ™ 
and the liability of a director of a trust company for negligent con- 
duct in approving loans.”* It has also been applied to one who 
received public financial assistance.” 

As in the definition of a creditor, any substantial change in the 
definition of a debt that would follow the adoption of the Act would 
result in a field of remedies. 


INSOLVENCY 


The term “insolvency” as applied to fraudulent conveyances is 
ambiguous. It may mean insufficiency of assets over liabilities,”* 
but this definition ** leaves in doubt what assets are to be consid- 
ered, and the basis as well as the time for their valuation.””’ Under 
it one is not necessarily insolvent because his current liquid assets 
are insufficient to meet his current liabilities,"* or to meet them 
without borrowing money.” 


In a commercial sense, however, one may be insolvent even 


6° State ex rel. v. Nashville Trust Co., 28 Tenn. App. 388, 190 S. W. 2d 
785 (1944). 

70 Pallott v. LaSalle Roofing Co., 254 N. Y. Supp. 748, 142 Misc. 462 
(Sup. Ct. 1931). 

71 Shay v. Gagne, 275 Mass. 386, 176 N. E. 200 (1931). 

72 Leifer v. Murphy, 267 N. Y. Supp. 701, 149 Misc. 455 (Sup. Ct. 1933); 
Zuniga v. Evans, 87 Utah 198, 48 P. 2d 513 (1935). 

73 Comm’r of Banks v. Walker, 299 Mass. 123, 12 N. E. 2d 103 (1937). 
, 74 Dep’t of Public Assistance v. Wanta, 36 Luz. Leg. Reg. Rep. 61 (Pa. 

C. P. 1941). 

75 Gipson v. Bedard, 173 Minn. 104, 217 N. W. 139 (1927); Schroeder v. 
State, 210 Wis. 366, 244 N. W. 599 (1932). 

76 The test of liabilities over assets is used in certain sections of the 
Bankruptcy Act, §§ 1 (19), 67d (1) (d) (re fraudulent conveyances). It was 
otherwise under the Act of 1867. “Insolvency in the sense of the Bank- 
ruptcy Act means that the party whose business affairs are in question is 
unable to pay his debts as they become due in the ordinary course of his 
daily transactions.” Buchanan v. Smith, 16 Wall. 277, 308 (U. S. 1872). 
“Counsel makes the common mistake of failing to distinguish between the 
meaning of the term ‘insolvent’, as the subject of insolvency is dealt with 
by insolvent and bankruptcy laws, and the general meaning thereof. The 
former is inability of a person to pay his debts as they mature in the 
ordinary course of business; the latter is a substantial excess of a person’s 
liabilities over the fair cash value of his property.” Marvin v. Anderson, 
111 Wis. 387, 390, 87 N. W. 226, 227 (1901). See Bankr. Act §§ 3a (5), 75c, 
77a, 83a, 130, 323, 423, 623; 4 Co_ttrer, BANKRUPTCY § 67.32 (14th ed. 1942). 

771 Moors, op. cit. swpra note 15, at 275. 

78 Smith v. Collins, 94 Ala. 394, 10 So. 334 (1891). See Wooters v. 
Osborn, 77 Ind. 513 (1881). 

79 See Silver Valley Min. Co. v. N. C. Smelting Co., 119 N. C. 417, 25 
S. E. 954 (1896). 
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though his assets,*° if liquid, would satisfy his debts.*' This would 
result if his assets were concealed,** or if he could not meet his 
debts as they ordinarily mature.** And it would seem that for some 
purposes an unfavorable balance of liabilities over assets is not 
controlling, if there is reasonable prospect of payment in due 
course of business.* 


These differences in definition are illustrated by two Ohio 
statutes. Ohio General Code Section 13108-1, relating to stock 
brokers, adopts the so-called bankruptcy test for insolvency, and 
provides that “a person shall be deemed insolvent within the mean- 
ing of this act whenever the aggregate of his property shall not, at 
a fair valuation, be sufficient in amount to pay his debts.” ** On the 
other hand for purposes of the Sales Act, ** “A person is insolvent 
. .. Who either has ceased to pay his debts in the ordinary course 
of business or cannot pay his debts as they become due, whether 
he has committed an act of bankruptcy, or not, and whether he is 
insolvent within the meaning of the federal bankruptcy law or not.” 

The two main Ohio code sections under discussion do not men- 
tion insolvency in connection with a fraudulent conveyance. Sec- 
tion 11104, however, refers to transfers made “in contemplation of 
insolvency and with a design to prefer one or more creditors.” 
(Emphasis supplied.) “Contemplation of insolvency” includes either 
a present or a future condition, and “insolvency” is clearly used in 
the commercial sense.*’ 








80 “Tand which may be exempted should be included in the estimate, 
unless there is evidence of an intention on the part of the donor to claim 
the exemption.” Corliss v. Jewett, 36 Minn. 364 (1887). Bump, op. cit. 
supra note 3, at 295. Cf. Underleak v. Scott, 117 Minn. 136, 134 N. W. 731 
(1912). 

81 Levan’s Appeal, 112 Pa. 294, 300 (1886); 1 Moore, op. cit. supra note 
15, §8. Cf. Bump, op. cit. supra note 3, §§ 255, 256, 257. “Most of the cases 
make no attempt to define insolvency and because of this it is impossible 
to determine to what’ extent they are in conflict, if at all.” Brtuic aNnp 
CarEY, CASES ON ADMINISTRATION OF INSOLVENT EsTATES, 142 n. (1932). 

8° Blake v. Sawin, 10 Allen 340 (Mass. 1865). 

83 Moore v. Carr, 65 Mo. App. 64 (1895). 

*4 Coblentz v. State, 164 Md. 558, 166 Atl. 45 (1933). 

85 See Eastman v. State, 131 Ohio St. 1, 1 N. E. 2d 140 (1936). 

86 Onto GEN. ConeE § 8456-3 (1938). See American Hosiery Co. v. Baker, 
18 Ohio C. C. 604, 10 Ohio C. D. 219 (1899) (rescission for fraud). 

87 “The law in other respects has been changed, but the phrase, ‘in 
contemplation of insolvency,’ has endured; and it means now, as it meant 
then, that one was in contemplation of insolvency when he realized that 
either at the time or in the early future his deranged financial condition 
was or would be such that he would be unable to pay his debts as they 
became due.” Prose v. Beardsley, 18 Ohio App. 211, 218 (1924). Mitchell 
v. Gazzam, 12 Ohio 315 (1843); overruled on another point, Cross v. Cars- 
tens, 49 Ohio St. 548, 31 N. E. 506 (1892). “Counsel have labored [to define] 
the meaning of the term insolvency. In the mercantile sense, it means a 
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But the solution does not end here. The history of Section 
11104 shows that in the law of insolvent estates preferences and 
fraudulent transfers were originally treated in separate sections. 
“Contemplation of insolvency” appeared only in the section on pref- 
erences. This difference in phrasing was preserved when the two 
sections were combined.** Because of this background, it is not clear 
that the commercial definition of insolvency, which is judicially ap- 
plied to preferences in Section 11104, should be extended to fraudu- 
lent conveyances under that section, or to actions under Section 
8618.°° As to voluntary conveyances under the latter section, it has 
been said that the property conveyed by a debtor must clearly be 
sufficient to pay all of his debts.*° 


person unable to pay his debts according to the ordinary usages of trade. 
But in the broad sense used by the statute, it means a person whose affairs 
have become so deranged that he is unable to pay his debts as they fall 
due... .” Mitchell v. Gazzam, supra, at 336. As to “contemplation of insol- 
vency,” the court in Harris v. Pattison Supply Co., 17 Ohio L. Abs. 555 
(1934), said, “The statute invalidates an assignment made in contemplation 
of insolvency, with a design to prefer one creditor to the exclusion of 
another. . . . Such contemplation must be more than a mere apprehension. 
It must amount to a definitely recognized probability accompanied by pro- 
vision against such contingency in favor of the creditor preferred.” See 
Churchill v. Russell, 18 Ohio C. C. 832, 838, 9 Ohio C. D. 145 (1899). 

88 History. Preferences: 33 Ohio Laws 13, §1 (1835); 36 Ohio Laws 
56, 57, §3 (1838); 51 Ohio Laws 163, 463 (1853); Rev. Srat. c. 54, §1, c. 57, 
§ 3, c. 194, §3, c. 1290, §1 (Curwen 1853). Preferences and fraudulent con- 
veyances: 56 Ohio Laws 235, §§ 16, 17 (1859); 60 Ohio Laws 8, §17 (1863); 
75 Ohio Laws 938, §§ 9, 10 (1878); Rev. Srar. §§ 6343, 6344 (1880); 93 Ohio 
Laws 290 (1898); 95 Ohio Laws 608 (1902); 99 Ohio Laws 241 (1908); Rev. 
Stat. c. 2040, §§ 16, 17 (Curwen 1861). Curruthers v. Kennedy, 121 Ohio St. 
8, 166 N. E. 801 (1929). “A sale, conveyance... made in trust or otherwise, 
by a debtor ... in contemplation of insolvency and with a design to prefer 
one or more creditors ..., and a sale, conveyance ... made... with intent 
to hinder, delay or defraud creditors, shall be void as to creditors of such 
debtor. .. .” Onto Gen. CovE § 11104 (1938). 

89 Cf. “It will be readily observed that the phrase relating to insolvency 
in section 11104 long antedates the definition of solvency made by the 
bankruptcy act, as the term appeared in the legislation of this state at least 
eighty years ago. The definition of the term in the bankruptcy act, there- 
fore, has no application to the Ohio statute.” Prose v. Beardsley, supra 
note 87, at 217; See Jones v. Leeds, 7 Ohio N. P. 480 (1900) (Rev. Srar. 
§§ 6343, 6344); Farmer’s National Bank of Canfield v. Miller, 9 Ohio C. C. 
111 (1894) (Rev. Stat. §§ 6343, 6344). This possible distinction seems not 
to have been before the court in Cole v. Merchants National Bank of 
Toledo, 15 Ohio C. C. (N.S.) 315, 341, 342 (1907). 

90 “And such gift is never upheld, unless property, clearly and beyond 
doubt, is retained sufficient to pay all the donor’s debts.” Crumbaugh v. 
Kugler, 2 Ohio St. 373, 378 (1835). “A person claiming under such advance- 
ment, must be prepared, however, clearly and conclusively to show that 
there was other property sufficient to pay all subsisting debts.” Miller v. 
Wilson, 15 Ohio 108, 114 (1846); See Gormley v. Potter, 29 Ohio St. 597, 599 
(1876); Brice v. Myer, 5 Ohio 121 (1831). 
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The Uniform Act provides that “A person is insolvent when the 
present fair salable value of his assets is less than the amount that 
will be required to pay his probable liability on his existing debts as 
they become absolute and matured.” This is said to be a “com- 
mercial definition” of insolvency.** There is authority, however, 
that “inability to pay current obligations as they mature” does not 
establish insolvency under this wording.** The word “present” may 
not be disregarded," and property relied upon for proof of solvency 
must be salable at a fair value.** By definition of assets only non- 

*1 The section continues: ‘“(2) In determining whether a partnership 
is insolvent there shall be added to the partnership property the present 
fair salable value of the separate assets of each general partner in excess of 
the amount probably sufficient to meet the claims of his separate creditors, 
and also the amount of any unpaid subscription to the partnership of each 
limited partner, provided the present fair salable value of the assets of 
such limited partner is probably sufficient to pay his debts, including such 
unpaid subscriptions.” Accord, Bankr. Act 67d(4), 11 U. S. C. 107d(4) 
(1946). Cf. Bankr. Act 67d(1) (d) (Bankruptcy test applied to fraudulent 
conveyances). CRANE, PARTNERSHIP 178 (1938). 

921 GLENN, op. cit. supra note 28, at 465. See Sokol v. Fidelity Union 
Trust Co., 138 N. J. Eq. 429, 48 A. 2d 207 (Ct. Err. & App. 1946); Fidelity 
Trust Co. v. Union National Bank of Pittsburgh, 313 Pa. 467, 169 Atl. 209 
(1933). 

3 Hofan v. Knauth, 282 N. Y. Supp. 219, 156 Misc. 545 (Mun. Ct. 1935). 
Cf. Chase National Bank v. U. S. Trust Co., 236 App. Div. 500, 260 N. Y. 
Supp. 40 (1st Dep’t 1932). 

%4 Fidelity Trust Co. v. Union National Bank of Pittsburgh, 313 Pa. 467, 
169 Atl. 209 (1933); 4 CoLLtEr, op. cit. supra note 10, § 67.32. 

% “The Bankruptcy Act provides for determining a person’s insol- 
vency by taking his assets ‘at a fair valuation’; the ordinary nonstatutory 
concept commonly styled ‘insolvency in the equity sense’ involves a valua- 
tion of assets at what might be called a ‘present quick salable value’... . 
This last test—‘present fair salable value’—seems to be intermediate be- 
tween the other two. Judicial construction of its meaning might be helpful, 
but little has yet appeared.” McLaughlin, Application of the Uniform 
Fradulent Conveyance :Act, 46 Harv. L. Rev. 404, 420 (1933). 1 GLENN, op. 
cit. supra note 28, § 272. Excess of liabilities over assets should constitute 
insolvency under Section 2. Kearney Plumbing Supply Co. v. Giand, 8 N. J. 
Misc. 789, 151 Atl. 873 (Ch.1930); People’s Savings & Dime Bank & Trust 
Co. v. Scott, 303 Pa. 294, 154 Atl. 489 (1931). See 1 Moore, op. cit. supra 
note 15, at 275-283. 

Ohio seems to have applied the stricter test of “present quick salable 
value.” “Now, how was it in this case? The property retained by Kugler, 
liable to the payment of his debts, amounted to about $48,000. His debts, 
at the lowest calculation, amounted to $42,000, and they probably amounted 
to $47,000. But taking the amount of indebtedness at the lowest estimate, 
$42,000, and experience teaches us that, owing to the expenses incident to 
the sale, and the sacrifice almost universally attending forced sales, the 
amount of property reserved would not have paid the debts, if subjected to 
that purpose.” Crumbaugh v. Kugler, 2 Ohio St. 373, 378 (1853). To this 
extent, adoption of the test of “present fair salable value” would benefit 
debtors. This advantage, however, might be cancelled out by a shifting to 
the commercial standard. 
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exempt property is included,** but no mention is made of property 
fraudulently transferred.*’ “Existing debts,” of course, include con- 
tingent liabilities,** and a return of an execution unsatisfied estab- 
lishes the debtor’s prima facie insolvency.** Subsequent insol- 
vency '* does not govern. 


Because of the ambiguities latent in the term “insolvency” and 
of differences in statutory definition, it would seem advisable— 
should the Act be adopted—that its definition of insolvency in Sec- 
tion 2 be restricted to purposes of the statute." As indicated in the 
notes,’ it is problematical whether the total effect of the substitu- 
tion would materially alter results of the Ohio cases. 





%6 Wight v. Rohlffs, 48 Cal. App. 2d 696, 121 P. 2d 76 (1942) (exclud- 
ing property located outside of the state and immune from local process) ; 
Carter v. Carter, 55 Cal. App. 2d 13, 130 P. 2d 186 (1942); Adams v. Prather, 
176 Cal. 33, 167 Pac. 534 (1917). “Whether the property reserved is what 
will be deemed ample does not depend entirely on the amount and value, 
as the real end to be accomplished is that the conveyance shall not deprive 
creditors of the means of collecting their debts.” Bump, op. cit. swpra note 
3, at 298; BIGELow, op. cit. supra note 2, at 225. 

97 The rule is not clear. “If Scott was solvent when he made the trans- 
fer to his wife, aside from the property transferred, it was valid regardless 
of consideration.” Peoples Savings & Dime Bank & Trust Co. v. Scott, 303 
Pa. 294, 297, 154 Atl. 489, 490 (1931). “In the Uniform Fraudulent Convey- 
ance Act, the term ‘assets’ is defined as being property liable for debts of 
the debtor, but this must be held to mean property in his name or property 
the title which would be in him if a fraudulent conveyance were set aside.” 
Dorrington v. Jacobs, 213 Wis. 521, 527, 252 N. W. 307, 309 (1934). “Literally 
applied the Uniform Act would compel consideration of property fraudu- 
lently transferred by A in determining his insolvency. If included it could 
be argued, however, that it would not substantially affect the determination 
of A’s insolvency, since the ‘present fair salable value’ of such assets, which 
prima facie belongs to someone else, is about nil.” 4 CoLuigEr, op. cit. supra 
note 10, at § 67.32 n. 9. See Goodrick v. Sheets, 19 Ohio App. 207 (1924); 
Bump, op. cit. supra note 3, § 255. 

98 UNIFORM FRAUDULENT CONVEYANCE Act § 1; Peoples’ Savings & Dime 
Bank & Trust Co. v. Scott, supra note 97; Chase National Bank v. U. S. Trust 
Co., supra note 93. But cf. Ayres v. Harrell, 111 Ga. 864, 36 S. E. 946 (1900) 
(liability as an indorser not likely to become absolute); Bump. op. cit. 
supra note 3, § 255. 

9° Halsey v. Winant, 233 App. Div. 103, 251 N. Y. Supp. 81 (1st Dep’t 
1931), rev’d on other grounds, 258 N. Y. 512, 180 N. E. 253 (1932); Leifer v. 
Murphy, 149 Misc. 455, 267 N. Y. Supp. 701 (Sup. Ct. 1933). 

100 Federal Reserve Bank of Philadelphia v. Godfrey, 120 N. J. Eq. 203, 
184 Atl. 525 (Ct. Err. & App. 1936). See Creed v. Lancaster Bank, 1 Ohio St. 
1 (1852); Goodrick v. Sheets, supra note 97; National LaFayette Bank v. 
Scott, Hosea 481, 13 Ohio Dec. (N.P.) 600 (1903). 

101 When it adopted the Act in 1924, the Massachusetts legislature in- 
serted the words “within the meaning of this chapter” after the word “in- 
solvent.” Mass. Gen. Laws c. 109A, § 2 (1932). 


102 See note 5 supra. 








OHIO STATE LAW JOURNAL 





{ Vol. 9 


TRANSFERS For VALUE AND IN Goop FAITH 


It is, of course, obvious that the long inveighing by courts and 
legislatures against fraudulent conveyances is because of debtor 
transactions *** which are considered to be unfair to creditors. This 
unfairness may result directly from a debtor’s intention to defeat 
claims of his creditors, or indirectly from conditions of a transfer 
which transgress accepted business standards and so constitute con- 
structive fraud.’‘* Such conditions may be associated with the in- 
solvency of the debtor, the inadequacy of price or the dispropor- 
tionment of security offered, with excessive generosity or preferen- 
tial treatment, or with indirection in the handling of property. It is 
a problem, then, of value and of good faith.'” 


In the absence of an intent actually to defraud, an insolvent 
debtor may dispose of his property at its fair market value,’® or 
mortgage it to secure future advances.’” So, also, value to support a 
transfer may consist of a previous debt **S unless the parties treat 
the debt as still existing.’°* A conveyance made in payment of a past 
gratuity, such as a “voluntary courtesy,” *® or for an executory 
promise **' is not upon a valuable consideration. But not ali courts 
apply this strictness to a debt that is barred by the statute of limi- 
tations,’’* or to one that is unenforceable under the Statute of 


103 “Anything out of the usual course of business is a sign of fraud.” 
Bump, op. cit. supra note 3, at 51; 1 Moore, op. cit. supra note 15, at 246, 257. 

104] GLENN, op. cit. supra note 28, §§ 296, 305. 

105 “This act... shall not extend to any (property that) shall be upon 
good consideration and bona fides conveyed or assured to any person . 
not having at the time .. . any manner of notice or knowledge of such .. . 
fraud.” Srar. 13 Exiz., c. 5 (1571). 

106 Carlson v. Kirchman, 131 Neb. 229, 267 N. W. 452 (1936). 

107 Reidy v. Collins, 134 Cal. App. 713, 26 P. 2d 712 (1933). 

108 Seymour v. Wilson, 19 N. Y. 417 (1859); Bump, op. cit. supra note 3, 
§ 164 n.; 1 GLENN, op. 'cit. supra note 28, §§ 289, 289a; cf. § 375 n. 

199 Starr v. Starr, 1 Ohio 321 (1824); 1 Moorg, op. cit. supra note 15, 
at 312. It has been held that one who takes such a conveyance is not an 
innocent purchaser. Taylor v. Taylor, 9 Tenn. App. 70 (1928). 

110 F.g., ordinary services within the family. Faloon v. McIntyre, 118 
Ill. 292, 8 N. E. 315 (1886); BicELow, op. cit. supra note 2, at 557 n. 

111 E.g., check, payment of which is to be withheld. Arnholt v. Hart- 
wig, 73 Mo. 485 (1881). But a negotiable note is sufficient. Weaver v. 
Nugent, 72 Tex. 272, 10 S. W. 458 (1888); Rogers v. Kinsey, 8 Ohio Dec. 
Rep. 308 (1882). Future services may suffice. In re Parsons, 150 Mass. 343, 
23 N. E. 50 (1890); but there is authority contra. Lehman v. Bentley, 18 
N. Y. Supp. 778 (N. Y. City 1892). See BiceLow, op. cit. supra note 2, at 
566 n.; 1 Moore, op. cit. supra note 28, at 296-298. 

112 May v. Mathers, 233 Ala. 654, 172 So. 907 (1937); Lane v. Newton, 
145 Ga. 810, 89 S. E. 1083 (1916). Contra: Crawford v. Carper, 4 W. Va. 
56 (1870). 
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Frauds,"* or is otherwise founded upon a moral consideration.’** 
And an assumption of bona fide debts constitutes a valuable con- 
sideration.**® 

The ultimate test of value concerns the depletion of the debtor’s 
estate.’'* In order to hold a transfer fraudulent it is not enough that 
the value received for property is less than its worth in dollars. 
There is still room in commercial transactions for bargaining at 
arm’s length.'*’ But there are limits to price inequality, and dis- 
parity unexplained may fail to measure up to a “good considera- 
tion.” ** Marriage suffices to validate a prenuptial agreement to 
transfer,’”® and there are occasions within the family when services 
rendered or other transactions will uphold a conveyance.’*® Trans- 
fers by an insolvent debtor upon a promise to support, however, are 
ordinarily vulnerable,’** and “love and affection” carries no 
weight 12°__a fitting commentary from the time of Lord Coke upon 


113 Conveyance upon an oral trust of land. Ferguson v. Winchester 
Trust Co., 267 Mass. 397, 166 N. E. 709 (1929). Cf. BicELow, op. cit. supra 
note 2, at 142-144; Bump, op. cit. supra note 3, § 203. 

114The authorities are not all in agreement. 1 Moore, op. cit. supra 
note 28, at 295; De Bardeleben Coal Corp. v. Parker, 164 Miss. 728, 144 So. 
474 (1932); Schaffer v. Stever, 153 Wash. 116, 279 Pac. 390 (1929); 1 GLENN, 
op. cit. supra note 28, §§ 214 d, 291 b. 

115 The value of the property, the amount of debts, and ability of the 
grantee to perform are to be considered. Citizens Bank and Trust Co. v. 
White, 12 Tenn. App. 583 (1930); and the corporation “trust fund” theory 
must be kept in mind. Darcy v. Brooklyn Ferry Co., 196 N. Y. 99, 89 N. E. 
461 (1909). See 1 Moors, op. cit. supra note 15, at 305; Bump, op. cit. supra 
note 3, § 204. But cf. 1 GLENN, op. cit. supra note 28, § 282. 

116 Bryce v. National City Bank, 17 F. Supp. 792 (S. D. N. Y. 1936), 
aff'd, 93 F. 2d 300 (C. C. A. 2d 1937); 1 GLENN, op. cit. supra note 28, $$ 199, 
274, 275. 

117 Chesher v. Shafter Lake Clay Co., 45 N. M. 419, 115 P. 2d 636 
(1941); Toomay v. Graham, 151 S. W. 2d 119 (Mo. 1941); Drury v. State 
Capital Bank of Eastern Shore Trust Co., 163 Md. 84, 161 Atl. 176 (1932). 

118 Willamette Grocery Co. v. Skiff, 118 Ore. 685, 248 Pac. 143 (1926); 
Miller v. Smith, 109 Okla. 203, 235 Pac. 225 (1925); 1 GLENN, op. cit. supra 
note 28, §296. 

119 Magniac v. Thompson, 7 Pet. 348 (U. S. 1833); Smith v. Allen, 5 
Allen 454 (Mass. 1861); BIGELow, op. cit. supra note 2, at 574 n.; 1 GLENN, 
op. cit. supra note 28, § 297; 33 Harv. L. Rev. 303 (1919). Cf. BicELow, op. cit. 
supra note 2, at 559 (post-nuptial settlements). 

120 Third National Bank v. Guenther, 123 N. Y. 568, 25 N. E. 986 
(1888) (salary paid to husband); People’s Bank v. Barrow and Wiggens, 
208 Ala. 433, 94 So. 600 (1922) (release of dower); Bullard v. Briggs, 7 
Pick. 533 (Mass. 1829) (release of dower). 1 GLENN, op. cit. supra note 28, 
§ 298 (b); Bump, op. cit. supra note 3, § 211; BicELow, op. cit. supra note 2, 
at 561. 

121 Johnston’s Heirs v. Harvy, 2 Pen & W. 82 (Pa. 1830). Cf Hapgood v. 
Fisher, 34 Me. 407 (1852). See 1 GLENN, op. cit. supra note 28, § 277. 

122 Park v. Battey, 80 Ga. 353, 5 S. E. 492 (1888); Slater v. Moore, 86 
Va. 26,9 S. E. 419 (1889). 
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the commercial quality of a “good” consideration.*** 

Absence of consideration in a transfer has always been looked 
upon askance, and if void or voidable for this reason a gift will 
ordinarily not be saved because of the grantee’s good faith.’** Nor 
is it enough to meet the charge of fraud that consideration is ade- 
quate for commercial purposes, if there is a lack of bona fides of 
which the transferee is aware.'** But unless the conduct of the par- 
ties is sufficient to convert a preference into a fraudulent convey- 
ance,'** a transfer in payment of or security for a past debt is valid 
at common law, regardless of knowledge by the transferee.'** Con- 
duct may, however, disclose the grantor’s mala fides, or impugn the 
grantee’s good faith.’** Herewith enter badges of fraud,?”® which 





123 “And if consideration of nature of blood should be a good consider- 
ation within this proviso, the statute would serve for little or nothing, and 
no creditor would be sure of his debt.” Twyne’s Case, 3 Coke 80b, 81b 
(1601). 

124 Conveyances are voluntary, as to creditors, if supported by no con- 
sideration, or according to some authority, by a consideration that is not 
substantial. Cairo Lumber Co. v. Ladenberger, 313 Ill. App. 1, 39 N. E. 2d 
596 (1942). Cf. Appeal of Ferguson, 117 Pa. 426, 11 Atl. 885 (1888); 14 Am. 
St. Rep. 739; BicEeLow, op. cit. supra note 2, at 532-538; 1 Moorkg, op. cit. 
supra note 15, at 336-344, 347-352. For discussion of the English rule re 
voluntary transfers see page 595 infra. 

125 Jones v. Simpson, 116 U. S. 609 (1886); Van Raalte v. Harrington, 
101 Mo. 602 (1890) (knowledge inferred from circumstances). “But those 
who undertake to impeach for mala fides a deed which has been executed 
for valuable consideration, have, I think, a task of great difficulty to dis- 
charge.” Harman v. Richards, 10 Har. Ch. 81, 89 (1852). Bump, op. cit. 
supra note 3, § 182 n. Pomeroy, Equity JURISPRUDENCE §971 (5th ed. 1941). 

126 Shelley v. Boothe, 73 Mo. 74 (1880); Bump, op. cit. supra note 3, 
§ 172; 1 GLENN, op. cit. supra note 28, §§ 289 (a), 298 (a). 

1:7 Bamberger v. Schoolfield, 160 U. S. 149 (1895); Bump, op. cit. supra 
note 3, §167; 1 Moore, op. cit. supra note 15, at 455; 1 GLENN, op. cit. supra 
note 28, § 289. Cf. BIGELow, op. cit. supra note 2, at 670n. 

128 “A]] experience shows that positive proof of fraudulent acts, be- 
tween debtor and creditor, is not generally to be expected, and it is for 
that reason, among others, that the law allows in such controversies a 
resort to circumstances as the means of ascertaining the truth.” Wager v. 
Hall, 16 Wall. 584, 601 (U. S. 1872). “According to general doctrines of the 
law, one who purchases with notice, i.e., with knowledge of facts which 
would put a prudent man upon inquiry leading to the truth, and a fortiori 
one who purchases with knowledge of a fact in itself showing a defect or 
taint in the title or in the sale, purchases without good faith. This is in 
accordance with the very language of the statute of 13th Elizabeth; and it is 
believed to be the better and the more general view of the meaning of the 
term ‘good faith’ or ‘bona fide’ in the statutes generally against fraudulent 
conveyances. The court of Massachusetts however has always treated the 
present question as standing upon a footing of its own, and refused to treat 
a purchaser as brought within the terms of the law by reason merely of 
notice or even of knowledge on his part of the fraudulent intent of the 
vendor; creditors will not be authorized to upset the purchase, if that was 
for value, unless the purchaser actually participated in the fraud. For, it 
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since Coke’s day have expanded the law of fraudulent conveyances 
under the Statute of 13 Elizabeth and its successors.’*° 

Ohio follows the standard doctrine that the presence of a valu- 
able consideration will not absolve a transfer otherwise fraudu- 
lent.'** Inadequacy of price may point to fraud but does not pre- 





is said, he may well have known the vendor’s purpose without having par- 
ticipated in it.” BrIcELow, op. cit. supra note 2, at 589. See Crowder v. 
Crowder, 125 Va. 80, 99 S.E. 746 (1919); Bump, op. cit. supra note 3, §§ 
181-185. Cf. Parker v. Conner, 93 N. Y. 118 (1883). If the grantee par- 
ticipates, creditors may reach all the property transferred even though full 
value is paid. Baldwin v. Short, 125 N. Y. 553, 26 N. E. 928 (1891); or the 
grantee may be held personally liable for the value of the property. Koell- 
hoffer v. Peterson, 82 Misc. 180, 143 N.Y. Supp. 353 (1913); 27 Harv. L. Rev. 
181 (1913); even though stolen while in the grantee’s possession. Har- 
greaves v. Tennis, 63 Neb. 356, 88 N.W. 486 (1901). After conveyance or 
restoration of the property, he is not liable to creditors as a trustee. Swift 
and Nicholos v. Holdridge, 10 Ohio 230 (1840); White v. Brocaw, 14 Ohio 
St. 339 (1863); Funkhouser v. Lay, 78 Mo. 458 (1883); 1 GLENN, op. cit. 
supra note 28, § 57. See 2 Moore, op. cit. supra note 15, at 592, 615, 685n. Cf. 
Clark v. Beecher, 154 U. S. 631 (1878). 

129 “Badges or signs of fraud, are inferences drawn by experience, from 
the customary conduct of mankind, which is in general marked by selfish- 
ness, and distrust of his fellows.” Terrell v. Green, 11 Ala. 207, 213 (1847). 
“The reason why any act is denominated a badge of fraud is either because 
its natural and probable tendency is to delay, hinder, or defraud creditors, 
or because it is not in the usual course in which men acting in good faith 
transact business. The first ground rests upon the principle that every man 
is presumed to intend the natural and probable consequence of his act; the 
second ground is the result of experience. Whatever is out of the usual 
course betrays contrivance to give color to the transaction.” Bump, op. cit. 
supra note 3, at 31. 1 GLENN, op. cit. supra note 28, § 307(a). 

130 F.g., retention of possession by vendor of chattel. Twyne’s case, 3 
Coke 80b (1601); BIGELOW, op. cit. supra note 2, c. XVII; 1 Moors, op. cit. 
supra note 15, at 247; 1 GLENN, op. cit. swpra note 28, § 34ln.; upon secret 
trust in favor of the grantor. Pacific National Bank v. Windram, 133 Mass. 
175 (1882); Bump, op. cit. supra note 3, §§ 191, 192, 194; false recitals in 
deeds, Bailey v. Cheatham, 4 Ky. L. Rev. 351 (1882); 2 Moores, op. cit. supra 
note 15, at 605; illegal provisions contained in a deed of general assignment. 
Tribune Co. v. Canger Floral Co., 312 Ill. App. 149, 37 N.E. 2d 906 (1941); 
BIGELOW, op. cit. supra note 2, at 307n.; Bump, op. cit. supra note 3, § 340; 
sales in bulk. Hutchinson v. Walton, 119 W. Va. 709, 196 S.E. 20 (1938); 
failure to record instrument. Claflin & Co. v. Freudenthal, 58 N.J. Eq. 298, 
43 Atl. 529 (Ch. 1899); 1 Moors, op. cit. supra note 15, at 251; conveyances 
in anticipation of or pending suit. Yellow Mfg. Acceptance Corp. v. Amer- 
ican Taxicabs, 344 Mo. 1200, 130 S.W. 2d 601 (1939). Cf. First National 
Bank of Parsons v. Cottangim, 145 Kan. 330, 65 P. 2d 293, 294 (1937); con- 
veyances not in the usual course of business. Maxwell v. Adams, 130 Me. 
230, 154 Atl. 904 (1931); sales upon extended credit. Borland v. Walker, 
7 Ala. 269 (1854); 1 Moore, op cit. supra note 15, at 256; Re Kinship see 
Russell v. Franks, 343 Mo. 159, 120 S.W. 2d 37 (1938); 1 Moore, op. cit. supra 
note 15, at 248. 

181 Hamill v. Wright, 5 Ohio N.P. 9, 8 Ohio Dec. (N.P.) 467 (1897): 
Underwood v. Lapp, 29 Ohio L. Abs. 582, 586 (1939). 
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vent a “bargain.” '** Preferences within an assignment for credit- 
ors *** only became invalid through legislation.’** If made sepa- 
rately from an assignment they are still protected when the trans- 
feree has no knowledge of the design to prefer,’* and a literal 
construction of Sections 11104 and 11105 of the Ohio General Code 
would exclude from their provisions preferential payments of 
money,'** as distinguished from other types of preferential trans- 
fers now expressly included.'’*’ Preferences by insolvent corpora- 
tions that have suspended business come under the interdiction of 
the “trust fund” theory.'* 


Good faith of the parties is essential under either Section 
8618 *** or 11105,’*° and when present in the grantee will save a 





132 Rooker v. Rooker, 29 Ohio St. 1 (1875); Citizens National Bank v. 
Wehrle, 18 Ohio C. C. 534, 544, 9 Ohio C. D. 330 (1897), aff’d 61 Ohio St. 654, 
57 N.E. 1131 (1899); Hamill v. Wright, 5 Ohio N.P. 9, 12, 8 Ohio Dec. (N.P.) 
467 (1897). 

133 Imposing no terms and exacting no delays. Stevenson v. Agry, 7 
Ohio 247 (1836); Hull v. Jeffrey; 8 Ohio 390 (1838). Cf. Atkinson and 
Rollins v. Jordan, Ellis & Co., 5 Ohio 293 (1832) (exacting release); Rep- 
plier v. Orrich, 7 Ohio 246 (1836) (postponement for one year and distribu- 
tion among such creditors who would agree to take a pro rata share); Suy- 
dam and Jackson v. Martin, Wright 698 (Ohio 1834) (in trust partly for 
benefit of assignor). 

134 For history see National Bank of Commerce v. Gettinger, 68 Ohio 
St. 389, 392-394, 67 N.E. 739 (1903). Onto Gen. Cope §§ 11104, 11105 (1938). 
See Robertson v. Desmond & Ryan, 62 Ohio St. 487, 57 N.E. 235 (1900). 

135 Carruthers v. Kennedy, 121 Ohio St. 8, 166 N.E. 801 (1929). See 
Irwin v. Maple, 252 Fed. 10 (C.C.A. 6th 1918). 

186 Bank v. Gettinger, supra note 134, at 400; Erie R.R. v. Fulton, 19 
Ohio L. Abs. 70 (1935); Pabst Brewing Co. v. Johnson, 17 Ohio C.C. (N.S.) 
1, 41 Ohio C.C. 675 (1908), aff’d, 81 Ohio St. 566, 91 N.E. 1136 (1910). A sale 
not in trust was not within the terms of earlier statutes. Atkinson v. Tom- 
lison, 1 Ohio St. 237 (1853); Bagaley & Co. v. Waters, 7 Ohio St. 360 (1857). 

137 “The case of National Bank of Commerce v. Gettinger . . . involved 
the right of a creditor to receive payment from his debtor while such 
debtor is insolvent, and it was held that Section 6343 was not intended to 
prevent payments of the just amounts due to lawful creditors. It is true 
that, at the time of the decision of this court in 1903, the proviso above re- 
ferred to had not been added to the statutes.” Carruthers v. Kennedy, 
supra note 135, at 15. See also Bankruptcy Act § 60(b), 11 U. S. C. § 96(b). 

138 Rouse v. Merchants’ National Bank of Cincinnati, 46 Ohio St. 493 
(1889); City Auto Stamping Co. v. State ex rel. Fulton, 13 Ohio L. Abs. 67 
(1932). Cf. Erie R. R. v. Fulton, 19 Ohio L. Abs. 70 (1935). 

139 Blackford v. Gaynor, 50 Ohio App. 494, 497, 198 N.E. 736 (1934); 
Astor v. Wells, 4 Wheat. 466 (U.S. 1819). See Burgett v. Burgett, 1 Ohio 469 
(1824); Brown v. Cutler, 8 Ohio 142 (1837). 

140 Bobilya v. Priddy, 68 Ohio St. 373, 67 N.E. 736 (1903); Detroit, 
T. &I. Ry. v. Wright, 48 Ohio App. 305 (1933). 

141 Lytle v. Baldinger, 84 Ohio St. 1, 95 N.E. 389 (1911) (Rev. Stat. 
§ 6343); Harbine v. Harper, 21 Ohio L. Abs. 226 (1936) (Gen. Code § 11105). 
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transfer for value which is otherwise fraudulent.'*: Since the fraud- 
ulent character of a transfer may depend upon circumstances,'** 
badges of fraud may be resorted to in order to determine the in- 
tent of the grantor '** or want of bona fides in the grantee.’ 
Within the family a transfer though subject to scrutiny is saved if 
the consideration is valuable; ‘** but “love and affection” are not so 
classed,’** nor is an agreement for future support.’*’ Because the 
proviso in Section 11105 which saves frauduient transfers for lack 
of the grantee’s knowledge does not apply to Section 8618, a gift by 
an insolvent debtor is constructively fraudulent under that section, 
regardless of the donee’s state of mind.'** 


142“Tn order that an act be constructively fraudulent it is essential 
that it would, either in the particular case or in common experience, lead 
to consequences equivalent to those following actual fraud.” Stivens v. 
Summers, 68 Ohio St. 421, 441, 67 N.E. 884 (1903) (Rev. Stat. § 6344). Bank 
v. Trebein, 59 Ohio St. 316, 52 N.E. 834 (1898) (Rev. Stat. § 6344); Jamison 
v. MeNally, 21 Ohio St. 295, 304 (1871) (Section 17, Act 1859 as amended) ; 
Jones v. Leeds, 7 Ohio N. P. 480, 10 Ohio Dec. (N.P.) 173 (1900) (Rev. Stat. 
§ 6344); Berry v. Haas, 12 Ohio C. C. 189 (1895) (creditor’s bill); Cole v. 
Merchants National Bank of Toledo, 15 Ohio C. C. (N. S.) 315 (1907) (Rev. 
Stat. § 6344). An intention to pay ultimately is no defense. Trimble v. 
Doty, 16 Ohio St. 118 (1865). 

143 Barr v. Hatch, 3 Ohio 527 (1828) (conveyance pending suit); Hoff- 
man, Burneston & Co. v. Mackall, 5 Ohio St. 124, 134 (1855) (provisions in 
a general assignment); Brinkerhoff v. Tracy, 55 Ohio St. 558, 45 N.E. 1100 
(1897) (provisions in special assignment); Friedel v. Wolfe, 41 Ohio App. 
564 (1931) (gratuitous transfer pending suit); Pride v. Andrew, 51 Ohio St. 
405 (1894) (conveyance pending suit); Ferguson v. Gilbert, 16 Ohio St. 88 
(1865) (conveyance upon a secret trust). Onto Gen. Cope § 8617 (1938) 
(conveyance upon trust for grantor); Onto Gen. Cope § 8619 (1938) (loans 
of goods); Onto Gen. Cope § 8405 (1938) (retaining possession by seller); 
O’Connell v. Cruise, 1 Handy 164, 12 Ohio Dec. Rep. 81 (Cin. Sup. Ct. 1854) 
‘sale of merchandise to clerk on credit). 

144 Loudenback v. Foster, 39 Ohio St. 203 (1883) (conditions of sale); 
Burbridge v. Seely, Morley & Co., Wright 359 (Ohio 1833) (retention of 
possession). See Stewart v. Hopkins, 30 Ohio St. 502, 529 (1876) (re delay 
in recording a mortgage). 

145 Gould v. Cooper, 15 Ohio App. 223 (1919); Van Ingen v. Peterson, 
12 Ohio C.C. (N.S.) 253, 21 Ohio C. Dec. 506 (1909), aff'd, 84 Ohio St. 473, 
95 N.E. 1153 (1911); Grote v. Meyer, 6 Ohio D. Rep. 1025 (1881) (release 
of dower); Singree v. Welch, 32 Ohio St. 320 (1877) (release of dower); 
Whistler v. Allward, 57 Ohio App. 147, 12 N.E. 2d 299 (1936) (marriage); 
Whitacre v. Redmond, 8 Chio L. Rep. 165 (1910) (wife refraining from 
suing for divorce). Cf. Huwe v. Knecht, 10 Ohio App. 487 (1919). 

146 Burrage v. Beardsley, 16 Ohio 438 (1847); State ex rel. Fulton v. 
Loar, 21 Ohio L. Abs. 156 (1934); Holmes v. Sullivan, 9 Ohio Dec. Rep. 499. 
(1885). 

147 Akron Building & Loan Ass’n v. Foltz, 16 Ohio C. C. (N.S.) 299, 36 
Ohio C. D. 572 (1908): Krider v. Koons, 5 Ohio C. C. 221, 3 Ohio C. D. 110 
(1891). 

1448Huwe v. Knecht, 10 Ohio App. 487 (1919); State ex rel. Fulton v. 
Loar, 21 Ohio L. Abs. 156 (1934): Allen v. Toth, 22 Ohio L. Abs. 457 (1935): 
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The Uniform Act provides in Section 3 that: 
Fair consideration is given for property, or obligation, 

(a) When in exchange for such property, or obligation, as 

a fair equivalent therefor, and in good faith, property is 

conveyed or an antecedent debt is satisfied, or (b) When 

such property, or obligation is received in good faith to se- 

cure a present advance or antecedent debt in amount not 

disproportionately small as compared with the value of the 

property, or obligation obtained. 

This definition codifies existing law. Although it provides that 
a “fair equivalent” shall be given in exchange, or that security must 
not be “disproportionately small,” these requirements are probably 
but two aspects of the old rule that the reasonableness of consider- 
ation shall depend upon the facts of the individual case.'*° 


The definition expressly preserves the common-law rule that 
satisfaction of a preexisting debt supplies value.’ This may be 
so even within the family.’** Likewise a moral consideration may 
serve,’*? and marriage is a thing of value.’** “Natural affection,” 





Ortman v. Falknor, 27 Ohio L. Abs. 312 (1938) Bank v. Weaver, 68 Ohio 
App. 323, 40 N.E. 2d 953 (1941). Re nominal consideration. Vilas v. Chris- 
topher, 33 Ohio L. Rep. 589 (1930). But it may be valid as to subsequent 
creditors. Bank v. Ennes, Wright 604 (1834). 

149 “What is fair consideration must, of course, be determined upon 
the facts and circumstances of each particular case.” Halsey v. Winant, 258 
N. Y. 512, 523, 180 N.E. 253 (1932). See In re Rasmussen’s Estate, 238 Wis. 
334, 298 N.W. 172 (1941); Bianco v. Lay, 313 Mass. 444, 48 N.E. 2d 36 (1943); 
Utah Assets Corp. v. Dooley Bros. Ass’n, 92 Utah 577, 70 P. 2d 738 (1937); 
1 GLENN, op. cit. supra note 28, §296. 42 Micu. L. Rev. 706-708 (1944); [1938] 
Wis. L. Rev. 341-349. Bridgman, Uniform Fraudulent Conveyance Act in 
Minnesota, 7 Minn. L. Rev. 453, 464 (1923). 

150 Hirsh v. Levinson Bros., 117 N.J. Eq. 131, 174 Atl. 736 (Ct. Err. & 
App. 1934); Williams v. Peterson, 86 Utah 526, 46 P. 2d 674 (1933); In re 
Handerson, 3 Fed. Supp. 92 (1933); Mason v. Mason, 296 Mich. 622, 296 
N.W. 703 (1941); In re Gutenkunst’s Estate, 232 Wis. 81, 286 N.W. 566 (1939). 
Also see: Pauly v. Shultz, 199 Wis. 107, 225 N.W. 745 (1929), 46 Harv L. 
Rev. 404, 450 (1932); [1939] Wis. L. Rev. 360, 371. A waiver of the bar of 
the statute of limitations has been upheld: Central Hanover B. & T. Co. v. 
United Traction Co., 95 F. 2d 50 (1938); 1 GLENN, op. cit. supra note 28, 
§ 214d. 

151 Baer v. Hespel, 258 Mich. 427, 242 N.W. 780 (1932); Klaseus v. 
Meester, 173 Minn. 468, 217 N.W. 593 (1928); Boccalero v. Bee, 102 Utah 
12, 126 P. 2d 1063 (1943); Share v. Trickle, 183 Wis. 1, 197 N.W. 329 (1924) 
(release of dower). Cf. Folson v. Seapy, 10 F. 2d 322 (1926). If a convey- 
ance to a wife is upset because of fraud, her dower rights are said to revive. 
Beat v. Michelson, 221 Wis. 176, 226 N.W. 244 (1936). 

152 Ferguson v. Wincester Trust Co., 267 Mass. 397, 166 N.E. 709 (1929) 
(statute of frauds); Central Hanover Bank & Trust Co. v. United Traction 
Co., 95 F. 2d 50 (1938) (statute of limitations); Banking Com. v. Buchanan, 
227 Wis. 544, 279 N.W. 71 (1938) (statute of limitations). 

153 Bracklein v. McNamara, 147 Md. 17, 127 Atl. 497 (1925); American 
Surety Co. v. Conner, 251 N.Y. 1, 166 N.E. 783 (1929). 
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however, has no more standing than before,’** and the same holds 
true for prior services voluntarily rendered,’* or for promises of 
future support.’** Nor is an executory consideration a “fair equiva- 
lent.” *** Or course, a voluntary transfer is not supported by a fair 
consideration,'** nor is one where the value is nominal.*** 


But in addition to value received or given, a transaction to be 
sustained under the Act must be performed in “good faith”—a 
qualification which saves the test from the starkness of sheer money 
value.’” It also raises afresh the position of badges of fraud. This 
is especially so in view of the Commissioner’s statement that “In the 
Act as drafted all possibility of presumption of law as to intent is 
avoided.” ‘* Yet insofar as “good faith” is descriptive of a debtor’s 
state of mind or of a grantee’s knowledge, it would seem that con- 
ditions which accompany a transfer retain such weight as evidence, 
either for or against good faith, as past experience justifies.** 





154 Cooper v. Cooper, 22 Tenn. App. 473, 124 S.W. 2d 264 (1939). 

155 Pittsburg Bank v. Purcell, 286 Pa. 114, 133 Atl. 31 (1926); Kessler 
v. Sooy, 110 N.J. Eg. 559, 160 Atl. 574 (Ct. Err. & App. 1932), affirming 
108 N.J. Eq. 86, 154 Atl. 108 (Ch. 1931); Kowal v. Sudol, 132 N.J. Eq. 61, 
26 A. 2d 795 (Ch. 1942). 

156 Petition of National Bank of N.Y., 269 App. Div. 1040, 58 N.Y.S. 2d 
620 (2d Dep’t 1945); 5 U. or Pa. L. Rev. 161 (1856). 

157 Angers v. Sabatinelli, 235 Wis. 422, 293 N.W. 173 (1941). An en- 
forceable promise has been held to be sufficient: Schlecht v. Schlecht, 168 
Minn. 168, 209 N.W. 883 (1926); Hollander v. Gautier, 114 N.J. Eq. 485, 168 
Atl. 860 (Ch. 1933). Cf. McLaughlin, Application of the Uniform Fraudulent 
Conveyance Act 46 Harv. L. Rev. 404 447 (1933). Note, Executory Consid- 
eration as “Fair Consideration” under the Uniform Fraudulent Conveyance 
Act, 39 Micu. L. Rev. 654 (1941). 

158 Commissioners’ Prefatory Note: “Certain conveyances, such as a 
gift by the insolvent, are declared fraudulent irrespective of intent.” See 
Bennett v. Rodman & English, Inc., 2 F. Supp. 355 (1932), aff’d, 62 F. 2d 1064 
(1932). 

159 Emmi v. Patane, 128 Misc. 901, 220 N.Y.Supp. 495 (Sup. Ct. 1927); 
Zuniga v. Evans, 87 Utah 198, 48 P. 2d 513 (1935). 

160 Commissioners’ note, 44 A.B.A. Rep. 343 (1919): “The cases relat- 
ing to the subject of this section (3) usually deal with the amount of the 
consideration as indicating whether there is a fraudulent intent on the part 
of the grantor or collusion on the part of the grantee. It is submitted that 
the real question in such cases is, the good faith of the grantee, and whether 
the consideration given by him is a reasonable equivalent for the property 
received.” Hence a preference received in bad faith is voidable: Geller v. 
Johnsen, 95 N.J. Eq. 516, 123 Atl. 725 (Ch. 1924). 

161 Prefatory Note, 9 UNrrorm Laws ANN. 326 (1938). 

162 Constructive fraud is inferentially recognized in Section 9(2) as to 
“a purchaser who without actual fraudulent intent has given less than a fair 
consideration.” (Emphasis supplied.) And the Commissioners’ note to 
Section 44 A.B.A. Rep. 343 (1919), insofar as it affects voluntary transfers, 
reads: “In dealing with the subject of the section our courts have usually 
treated a voluntary conveyance by an insolvent as indicating an ‘irre- 
buttable presumption of fraudulent intent.’ As stated in the Prefatory Note, 
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While the Act is mainly silent in this regard, Section 11 specifically 
declares that “in any case not provided for . . . the rules of law and 
equity .. . shall govern.” This reservation seems to support the 
conclusion that Lord Coke’s admonition in Twyne’s case that mer- 
chants should guard the openness of their dealings,’ is preserved 
under this most modern successor to the Statute of 13 Elizabeth.’ 
So, the suspicion created by retention of property by a debtor- 
transferor ‘*° or the reservation of a secret trust '®* should still have 
its relevancy, whether it bears specifically upon the good faith of 
the debtor or of the transferee. Presumptions, rejected upon the 
legal level, return as inferences from circumstances taught by busi- 
ness experience.'* 

Although the definition of a “fair consideration” contained in 
Section 3 of the Act is seemingly directed toward transfers by debt- 
ors, its terms are broad enough to include subgrantees and attaching 





this awkward method of treating the subject arose from the wording of 
the 13th of Elizabeth. That statute renders void those conveyances only 
which are made with the ‘intent’ to ‘hinder, delay, and defraud’ creditors. 
To avoid a gift made by an insolvent where no actual intent to defraud 
existed, it was necessary to ‘presume as a matter of law’ an intent to de- 
fraud.” The matter is now handled by definition in section 4. 

163 Attorney General v. Twyne, 3 Co. { 806, { 8la (1601). “So a good 
consideration doth not suffice, if it be not also bona fide: and therefore, 
reader, when any gift shall be to you in satisfaction of a debt, by one who 
is indebted to others also; ist, Let it be made in a public manner, and before 
the neighbours, and not in private, for secrecy is a mark of fraud. 2nd 
Let the goods and chattels be appraised by good people to the very value, 
and take a gift in particular in satisfaction of your debt. 3rd, Immediately 
after the gift, take possession of them; for continuance of the possession 
in the donor, is a sign of trust.” 

164 General Kontrolar Co. Inc. v. Allen, 124 F. 2d 123, 126 (1942), quot- 
ing report of House Committee on the Judiciary in re adoption of the Section 
7 of the Uniform Act in 123, 126 (1942), Section 67d (11 USC 107d 1940) of 
the Bankruptcy Act: “this was done because the Uniform Act is largely 
declaratory of the better decisions of American State courts construing the 
statute of Elizabeth . .. It has been adopted in a number of States, and may 
in time be adopted in most of the States.” 

165 Takacs v. Kapela, 264 App. Div. 871 (2d Dept. 1942). 35 N.Y.S. 2d 
502. McLaughlin, Application of the Uniform Fraudulent Conveyance Act, 
46 Harv. L. Rev. 404, 406: “at any rate, it seems to be assumed without ex- 
ception that conveyances may stand or fall according to the local law of 
fraudulent retention of possession without reference to the Fraudulent 
Conveyance Act.” See note 245 supra. 

166 McCreary’s Estate v. Pitts, 354 Pa. 347, 47 A. 2d 235 (1946); State 
ex rel. v. Nashville Trust Co., 190 S.W. 2d 785 (Tenn. 1945). 

167 For analogous treatment: section 36-406, Revised Statutes of Ne- 
braska (1943), provides that “the question of fraudulent intent” in fraud- 
ulent transfers “shall be deemed a question of fact, and not of law.” See: 
Bokhoof v. Stewart, 89 N.W. 759, 760 (Neb. 1902); Farmers’ & Merchants’ 
Nat. Bank v. Mosher, 63 Neb. 130, 88 N.W. 552 (1901); Bank of Commerce 
v. Schlotfeldt, 40 Neb. 212, 58 N.W. 727 (1894). 
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creditors of grantees. So construed the section extends to these 
persons the protection formerly accorded them,’** without reference 
to the saving provisions in Section 11.1 


CONVEYANCES BY AN INSOLVENT 


Absence of a “fair consideration” for a transfer by a debtor has 
given rise to two rules regarding voluntary transfers of property. 
According to the earlier English rule, a gift by an indebted person 
is fraudulent regardless of his solvency or good faith.’”° The fact of 
indebtedness at the time of gift raises a conclusive presumption of 
fraud.’" As long as existing debts remain outstanding the transfer 
may be attacked, even by creditors whose claims arose subsequently 
to the gift.1’* A strict interpretation of the term “creditors,” how- 
ever, excludes the holder of a contingent claim.'”* 








168 Jn re Mullen, 101 Fed. 413 (1900); Holmes v. Gardner, 50 Ohio St. 
167, 33 N.E. 644 (1893); Swift and Nichols v. Holdridge, 10 Ohio 231 (1840). 
But the authorities are not all in accord. See Notes, 32 L.R.A. 69 (1911); 
57 L.R.A. 891 (1915); 63 A.L.R. 1367 (1929); 5 B.R.C. 277 (1916). Section 
67d (6) of the Bankruptcy Act expressly protects the bona fide lienor of 
the grantee. See also Bankruptcy Act Section 70e (1). For protection af- 
forded subgrantees prior to the Uniform Act see Anderson v. Roberts, 18 
Johns. 515 (N.Y. 1820); Green v. Robins, 29 N.D. 131, 150 N.W. 561 (1914), 
63 U. of Pa. L. Rev. 574 (1915); 1 GLENN, op. cit. swpra note 28, § 236 n.; 2 
Moorg, op. cit. supra note 15, at 725-727. 

169 This construction is also implicit in the provisions of Sections 9 and 
10 of the Act. The protection afforded in Section 9 to a “purchaser for fair 
consideration without notice of the fraud” has been held to include an at- 
taching creditor of the grantee. See note 282 infra. 1 GLENN, op. cit. supra 
note 28, § 238. 

170 Townshend v. Windham, 2 Ves. Sr. 1, 10 (Ch. 1750); Reade v. Liv- 
ingston, 3 Johns. Ch. 481 (N.Y. 1818). This doctrine has been overruled 
both in England and in some states either by later cases or by statute. Free- 
man v. Pope, L.R. 5 Ch. App. 538, 541 (1870); Seward v. Jackson, 8 Cow. 406 
(N.Y. 1826) ; N.Y. Reat Prop. Law §265; N. Y. Pers. Prop. Law § 36; Conway 
v. Raphel, 102 N.J. Eq. 531, 532, 141 Atl. 804 (Ct. Err. & App. 1928); Lloyd 
v. Fulton, 91 U.S. 479 (1875). But it is still the rule in some states. Va. 
Cope Ann. § 5185 (1942); W. Va. Cope Ann. § 3987 (1943); 25 Va. L. Rev. 
862 (1939). 

171 The existing debts must have been substantial. Current expenses 
or debts inconsiderable in relation to the grantor’s estate are not sufficient. 
Buchanan v. McNinch, 3 S.C. 498 (1872). ° 

172 Reade v. Livingston, 2 Ves. Sr. 1 (Ch. 1750). 

178 A holder of a note is not considered to be a creditor of his accom- 
odation indorser. Severs v. Dodson, 53 N.J. Eq. 633, 34 Atl. 7 (Ct. Err. & App. 
1895). The rule is changed under the Uniform Fraudulent Conveyance Act. 
Conway v. Raphel, 102 N.J. Eq. 531, 141 Atl. 804 (Ct. Err. & App. 1928); 
1 GLENN, op. cit. supra note 28, § 332, HANNA AND McLAUGHLIN, CASES ON 
CrepiITor’s Ricuts 96 n. 2 (3d ed. 1939); 1 GLENN, CASES ON CREDITORS’ 
Ricuts 126 n. 28 (1940). It has also been modified by decisions. See Bibb v. 
Freeman, 59 Ala. 612 (1877) where a covenantee of general warranty was 
considered a creditor from date of the covenant. Cf. Bridgeford v. Riddell, 
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On the other hand by the majority rule, indebtedness at the 
time of gift raises merely an inference of fraudulent intent which 
may be rebutted by proof of the debtor’s solvency.'* In some states 
if insolvency is shown, subsequent creditors may attack the transfer 
while existing debts remain unpaid.'** The intention to defraud ex- 
isting creditors is extended to subsequent ones.’ In other states 
subsequent creditors may attack only if there is an actual intention 
to defraud them.” 

Ohio follows the majority rule that a voluntary conveyance may 
not be set aside upon the mere showing of grantor’s indebtedness. 
The need to retain assets clearly sufficient in amount to pay debts 
has been noted.’”* In the absence of an actual intention to defraud 
their class, subsequent creditors'*” may not complain.’*° The good 
faith of the parties will not save a gift by an insolvent.’™ It is dif- 





55 Ill. 261 (1870). Also see: Peterson v. Wahlquist, 125 Nev. 247, 249 N.W. 
678 (1993); 34 Cor. L. Rev. 373 (1934); Ganun v. Palmer, 216 N.Y. 603, 111 
N.E. 223 (1916). 

174 Lloyd v. Fulton, 91 U.S. 479 (1875); Salmon v. Bennett, 1 Conn. 525 
(1816); Adams v. Deem, 296 Ill. App. 571, 16 N.E. 2d 817 (1938); Goodman 
v. Wineland, 61 Md. 449 (1883); Cole v. Tyler, 65 N.Y. 73 (1875). The nom- 
inal value equal to or greater than the amount of the debt is immaterial if 
subsequent events show that the property retained was insufficient to dis- 
charge all the liabilities. Cairo Lumber Co. v. Landenberger, 313 Ill. App. 
1, 39 N.E. 2d 596 (1941). And see Bump, op. cit. supra note 3, §§ 259, 260. 

175 GLENN, op. cit. supra note 28, at 322; Bump, op. cit. supra note 3, at 
296; May, op. cit. supra note 4, at 519; 1 Moorg, op. cit. supra note 15, at 194. 
See Moore v. Bay, 284 U.S. 4 (1931). 

176] GLENN, op. cit. supra note 28, at 324; 1 Moore, op. cit. supra 
note 15, at 186, 194. 

177 Harlan v. Maglaughlin, 90 Pa. 293 (1879); 1 Moors, op. cit. supra 
note 15, at 186, 194. Concerning indebtedness on a running account see Note, 
Ann. Cas. 1913C 1376. Cf. 1 Moorr, id. at 183. 

178 See note 90 supra. 

179 Evans v. Lewis, 30 Ohio St. 11 (1876); Crumbaugh v. Kruger, 2 Ohio 
St. 373, 379 (1853); Creed v. Lancaster Bank, 1 Ohio St. 1 (1852); Walston 
v. McCabe, 11 Ohio N.P. (N.S.) 26, 31 (1911); Hedrick v. Gregg, 8 Ohio N.P. 
24, 10 Ohio Dec. (N.P.) 462 (1901); Robinson v. Von Dolcke, 1 Ohio N.P. 
429, 3 Ohio Dec. (N.P.) 107 (1894). A secret trust constitutes a continuing 
fraud. Webb’s Adm’r v. Roff, 9 Ohio St. 430, 435 (1859); Bowlus v. Shana- 
barger, 19 Ohio C. C. 137, 10 Ohio C. D. 167 (1899). But subsequent credi- 
tors probably share in a distribution under Section 11104. See Lally v. Farr, 
6 Ohio N.P. 73, 9 Ohio Dec. (N.P.) 119 (1899); Re Kohler, 159 Fed. 871 
(1908). Cf. Burt v. Keyes, 4 Fed. Cas. 858 No. 2212 (C.C.N.D. Ohio 1861). 
See note 222 infra. 

180In an action by an administrator against his intestate’s murderer, 
who conveyed property prior to suit, the defendant was classed as a sub- 
sequent creditor. Sechrist v. Veres, 9 Ohio Op. 492, 2 Ohio Supp. 126 
(C.P. 1937). 

181 See note 148 supra. See also Squire v. Cramer, 64 Ohio App. 169, 
28 N.E. 2d 516 (1940); Ursak v. Spivanick, 56 Ohio App. 434, 10 N.E. 2d 1017 
(1937). 
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ferent, of course, if there is consideration.'* 


Section 4 of the Uniform Act condemns gifts by insolvents, pro- 
viding that “Every conveyance made and every obligation incurred 
by a person who is or will thereby be rendered insolvent is fraudu- 
lent as to creditors without regard to his intent if the conveyance 
is made or the obligation incurred without a fair consideration.” 


Through the requirement of insolvency this definition adopts the 
majority rule as to gifts by solvent debtors. The use of the term 
“creditors,” rather than “present or future creditors” as in Section 
7, or of creditors and “other persons who become creditors” in Sec- 
tion 5, indicates that under Section 4 only present creditors may set 
aside a conveyance.'** The definition of insolvency in Section 2 is 
sufficiently broad to raise a doubt that the rule in Ohio regarding 
the amount of property to be retained would be seriously affected. 
Cases which involve actual intent to defraud are dealt with in a 
subsequent section.*** 


CONVEYANCES BY PERSONS IN BUSINESS 


Under the Statute of 13 Elizabeth a special application of the 
gift rule has been developed for the business man. It is considered 
to be a badge of fraud for him to make a voluntary conveyance if 
in so doing he retains so little capital that the risk of his business is 
cast upon his present or subsequent creditors. In his case it is not 
an adequate defense that at the time of conveyance his assets were 
sufficient to satisfy his debts.*** Nor need his intention to defraud 
be actual as distinguished from constructive.’** The rule has specific 
application when the debtor is about to enter into a new business 
that involves more than the ordinary amount of risk,'*’ or one in 
which he is inexperienced.'** It applies as well, though, to an expan- 





182 Bobilya v. Priddy, 68 Ohio St. 373, 67 N.E. 736 (1903); Burgett v. 
Burgett, 1 Ohio 469 (1824); Blackford v. Gaynor, 50 Ohio App. 494, 198 N.E. 
736 (1934). Re knowledge of an indorser, see Cole v. Bank, 15 Ohio C.C. 
(N.S.) 315, 341, 342 (1907), aff'd, Bank v. Newton, 82 Ohio St. 444, 92 N.E. 
119 (1910); Mitchell v. Gazzam, 12 Ohio 315, 336 (1843). 

183 Bank of Dallas v. Peterson, 218 Wis. 41, 260 N.W. 240, 242 (1935); 
Bridgman, Uniform Fraudulent Conveyance Act in Minnesota, 7 Mrnn. L. 
Rev. 530, 531 (1922-23). Bankruptcy Act Section 67 d (2) (a) [11 U.S.C. 
§ 107d (2) (a) (1946)] specifically limits a similar provision to “creditors 
existing at the time of such transfer or obligation.” 4 CoLLIErR, BANKRUPTCY 
§ 67.34 (1942). 

184 See infra page 603. 

185 Mackay v. Douglas, L.R. 14 Eq. 106 (1872); Ex parte Russell, 19 Ch. 
D. 588, 601 (1882). 

186 See BIGELOW, op cit. supra note 2, at 114. 

187 Mackay v. Douglas, L.R. 14 Eq. 106 (1872). 

188 Fx parte Russell, 19 Ch. D. 588 (1882). See Todd v. Nelson, 109 
N.Y. 316, 16 N.E. 588 (1888). 
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sion of an old business or to the incurring of extensive liabilities.'** 
The time sequence between the gift and business venture is im- 
portant **’ but not necessarily controlling.’** The uncertainty of 
the business, its size and the donor’s business experience bear upon 
the reasonableness of the amount of capital retained.’ 

A conveyance fraudulent under these circumstances can be set 
aside by existing creditors, and by subsequent ones, too, if their 
class is actually contemplated.’** Such actual intention may be 
proved by badges of fraud, such as immediate entrance into the 
business,’"* but may not be imputed if the facts are consistent with 
honesty.'** Knowledge of the prior conveyance by subsequent 
creditors, of course, bars recovery.’ 

Although Ohio has held that subsequent creditors may upset a 
voluntary conveyance made by an insolvent debtor who had them 
in mind,’” it seemingly has not developed a separate doctrine that 
the retention of an unreasonably small capital by a business man 
will constitute such a fraudulent intent.’ 

Section 5 of the Uniform Act states that: 

Every conveyance made without fair consideration 


when the person making it is engaged or is about to engage 
in a business or transaction for which the property remain- 





189 Ware v. Gardner, L. R. 7 Eq. 317 (1869). Crossley v. Elworthy, 
L.R. 12 Eq. 158 (1871); May, op. cit. supra note 4, at 52; 1 GLENN, op. cit. 
supra note 28. at 334, 335. 

199 Sexton v. Wheaton, 8 Wheat. 229, 251 (U.S. 1823); BrceLow, op. cit. 
supra note 2, at 231; 1 GLENN, op. cit. supra note 28, § 335. 

191 In re Pearson, 3 Ch. D. 807 (1876) (Fifteen years elapsed between 
the conveyance and the engaging in trade). 

192 Ex parte Russell, 19 Ch. D. 588 (1882); Mackay v. Douglas, L. R. 14 
Eq. 106 (1872). But not unforeseen losses as by fire or flood. Crossley v. 
Elworthy, L. R. 12 Eq. 158, 167 (1871); Cairo Lumber Co. v. Landenberger, 
313 Ill. App. 1, 39 N.E. 2d 596 (1941); Hunters v. Waite, 3 Gratt. 25, 45 (Va. 
1846). See Spiret v. Willows, 3 De. J. & S. 293 (Ch. 1865). 

193 ] Moore, op. cit. supra note 15, at 188-190; BicELow, op. cit. supra 
note 2, at 103n (a); Bump, op. cit. supra note 3, §§ 291-293; May op. cit. 
supra note 4, at 521. 

194 Bump, op. cit. supra note 3, § 291. Also see Mullen v. Wilson, 44 Pa. 
413 (1863); Case v. Phelps, 39 N.Y. 164 (1868); Mackay v. Douglas, supra 
note 185; Carpenter v. Carpenter, 25 N.J. Eq. 194 (Ch. 1874). 

195 |] Moore, op. cit. supra note 15, at 189-190. 

1% Knowledge here may be either actual or constructive, except that 
actual fraud leading the creditor not to investigate requires actual knowl- 
edge on the part of the creditor. Sikes v. First State Bank of Decatur, 197 
S.W. 227 (Tex. Civ. App. 1917). See German-American National Bank of 
Lincoln v. Martin, 277 Ill. 629, 115 N.E. 721 (1917); Van Nostrand & Co. v. 
Virginia Zinc & Chemical Corp., 126 Va. 131, 101 S.E. 65 (1919). 

197 Evans v. Lewis, 30 Ohio St. 11 (1876); Creed v. Lancaster Bank, 1 
Ohio St. 1 (1852). 

“8 BuMP, op. cit. supra note 3, § 258, refers to Crumbaugh v. Kugler, 2 
Ohio St. 374 (1853), and Miller v. Wilson, 15 Ohio 108 (1846). 
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ing in his hands after the conveyance is an unreasonably 
small capital, is fraudulent as to creditors and as to other 
persons who become creditors during the continuance of 
such business or transaction without regard to his actual 


intent. 


The rule thus stated in effect codifies existing doctrine,'’* but as 
to both present and to subsequent creditors bases its conclusion of 
fraud upon economic conditions as distinguished from a state of 
mind.*°° Consequently insufficiency of assets may not be explained 
away.*” But the results of the cases have probably not been 
altered,*** since circumstances which formerly would have sustained 
a finding of fraud, still enter into the determination of what consti- 
tutes an “unreasonably small capital.” °*' 


CONVEYANCES BY A PERSON ABOUT TO INCUR DEBTS 


Voluntary conveyances by persons who expect to incur debts 
may be fraudulent under the Act. This is the case when the debtor 
knows that his contemplated indebtedness will exceed his ability 
to pay.*"* The rule then applies that subsequent creditors may avoid 
voluntary conveyances which are made with them in mind.*” If the 
evidence shows that the donor intended to defraud his future credit- 
ors, existing ones may object,*”’ but when the intention to defraud 
is confined to existing creditors, the position of subsequent ones is 
not uniformly clear. The so-called English rule aided them as long 
as existing debts remained unpaid,*” and in any event circum- 


1% Expansion of an old business suffices. McBride v. Bertsch, 58 F. 2d 
797, aff'd, 58 F. 2d 799 (C. C. A. 6th 1932); or even continuance of the old 
one upon the same scale. Fidelity Trust Co. v. Union National Bank, 313 
Pa. 467, 169 Atl. 209 (1933). Knowledge of the transfer is a defense. Yong 
v. True, 149 Tenn. 673, 261 S.W. 669 (1924); but not constructive knowledge 
based upon recording. McBride v. Bertsch, supra. It is not necessary that 
the donor be rendered insolvent. Fidelity Trust Co. v. Union National 
Bank, supra. See 44 A.B.A. Rep. 343 n. 3 (1919); 1 GLENN, op. cit. supra note 
28, §§ 334, 335. 

200 Kearney Plumbing Supply Co. v. Gland, 105 N.J. Eq. 723, 149 Atl. 
530 (Ch. 1930). The provision is constitutional. McBride v. Bertsch, supra 
note 199. 

201 Kearney Plumbing Supply Co. v. Gland, supra note 200. 

202 See 44 A.B.A. Rep. 343 n. 3 (1919); 1 GLENN, op. cit. supra note 28, 
§ 335. 

202 See 1 GLENN, op. cit. supra note 28, $$ 334, 335. 

204 Morrill v. Kilner, 113 Ill. 318 (1885); Matthai v. Heather, 57 Md. 483 
(1881); In re Ridler, 22 Ch. D. 74 (1882); Bump, op. cit. supra note 3, §§ 290, 
291, 293. 

205 BIGELOW, op. cit. supra note 2, at 103 n. a (II). See Wilson v. 
Stevens, 129 Ala. 630, 29 So. 678 (1900); Bishop v. Redmond, 83 Ind. 157, 159 
(1882); Barkworth v. Palmer, 118 Mich. 50, 55, 76 N.W. 151 (1898). 

206 Spirett v. Willows, 3 De J. & S. 293 (1865). 

207 Freeman v. Pope, 5 L. R. Ch. 538 (1870); extended by Taylor v 
Coenen, 1 Ch. D. 636 (1876); Jenkyn v. Vaughn, 3 Drew. 419, 425 (Ch. 1856): 
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stances which would sustain an intent to defraud existing creditors 
may include subsequent ones.*** Thus retention of possession by 
the donor *” or the immediate incurring of debts **° are evidentiary. 

When fraud as to existing creditors is actual as distinguished 
from constructive,” some courts permit subsequent creditors to 
object.*** Others require a direct showing of fraud as to their 
class.*** Constructive fraud *** must be directed toward the subse- 
quent creditor. The intent at the time of conveyance governs,”** and 
knowledge of the conveyance will defeat the right of a subsequent 
creditor.”* Insolvency or indebtedness of the grantor when the 
conveyance is made is not a prerequisite,*** nor does insolvency, 
present or future, necessarily establish intent to incur debts beyond 





1 GLENN, op. cit. supra note 28, § 322. See 37 Harv. L. Rev. 489 (1924); 18 
Eng. Rut. Cas. 79 (1899). 

208 Claflin v. Mess, 30 N. J. Eq. 211, 212 (Ch. 1878); Johnston v. Zane, 
11 Gratt. 552, 559 (Vo. 1854); Bump, op. cit. supra note 3, § 295. See Redfield 
v. Buck, 35 Conn. 328, 338 (1868). 

209 Carter v. Grimshaw, 49 N. H. 100, 106 (1869); Bump, op. cit. supra 
note 3, §291; 1 GLENN, op. cit. supra note 28, § 346. 

210 Herschfeldt v. George, 6 Mich. 456 (1859); Johnson v. Zane, 11 
Gratt. 552, 561 (Va. 1854); Rose v. Brown, 11 W. Va. 122 (1877); Barling v. 
Bishopp, 29 Beav. 417, 420 (1860). 

211 Rudy v. Austin, 56 Ark. 73, 19 S. W. 11 (1892); Johnston v. Zane, 
11 Gratt, 552, 559 Va. 1854); Bump, op. cit. supra note 3, § 295. See Redfield 

212 Day v. Cooley, 118 Mass. 524 (1875); Washington National Bank v. 
Beatty, 77 N. J. Eq. 252, 76 Atl. 442 (Ct. Err. & App. 1910); Marshall v. Roll, 
139 Pa. 399, 20 Atl. 999 (1891); 1 GLENN, op. cit. supra note 28, § 324; BicE- 
LOW, op. cit. supra note 2, at 104-105 n. a III. See Fish v. East, 114 F. 2d 177 
(C. C. A. 10th 1940); Nicholas v. Ward, 1 Head 324 (Tenn. 1858). 

213 Bates v. Kleve, 225 Iowa 255, 280 N. W. 501 (1938); Fullington v. 
Northwestern Importers & Breeders Assoc., 48 Minn. 490, 51 N. W. 475 
(1892). There is no requirement that the grantor have specific debts in 
mind. Winchester v. Charter, 94 Mass. 606, 611 (1866). 

214 Bates v. Kleve, supra note 213; Bump, op. cit. supra note 3, § 295; 
BIGELOW, op. cit. suprd note 2, at 100. See State v. Martin, 77 Conn. 142, 58 
Atl. 745 (1904). 

215 Phifer v. Erwin, 100 N. C. 59, 6 S. E. 672 (1888); Sommerville v. 
Horton, 4 Yerg. 541, 548 (Tenn. 1833). See Rose v. Colter, 76 Ind. 590 
(1881); Weller v. Wayland, 17 Johns. 102 (N. Y. 1819). In the case of a 
voluntary conveyance it is the intent of the grantor, not the knowledge of 
the grantee, that controls. Partridge v. Goop, 2 Amb. 595, 598 (Ch. 1758). 

216 Knowledge may be either actual or constructive, except that actual 
fraud leading the creditor not to investigate requires actual knowledge on 
the part of the creditor. Sikes v. First State Bank of Decatur, 197 S. W. 
227 (Tex. Civ. App. 1917). See German-American National Bank of Lin- 
coln v. Martin, 277 Ill. 629, 115 N. E. 721 (1917); Van Nostrand & Co. v. 
Virginia Zinc and Chemical Corp., 126 Va. 131, 101 S. E. 65 (1919); Bump. 
op. cit. supra note 3, §§ 293, 462. 

217 Morritz v. Hoffman, 35 Ill. 553, 558 (1864); Matthai v. Heather, 
supra note 204; Stileman v. Ashdown, 2 Atk. 477, 480 (Ch. 1742). 
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ability to pay.*** Inadequacy of consideration may result in a con- 
veyance that is voluntary in part.*!° 


As stated in the previous section, for a subsequent creditor in 
Ohio to avail himself of a fraudulent conveyance, he must show that 
his class was contemplated **° when the conveyance was made.?*' 
Proof of this intention may rest upon circumstances,*** for it is said 
that one is presumed to intend the necessary consequences of his 
act.*** So stated, the rule has been recognized as applicable to a 
voluntary conveyance made with the intention of incurring debts. 
Solvency at the time of conveyance is no defense.*”* 


Section 6 of the Uniform Act provides that: 


Every conveyance made and every obligation incurred 
without fair consideration when the person making the 
conveyance or entering into the obligation intends or be- 
lieves that he will incur debts beyond his ability to pay 
as they mature, is fraudulent as to both present and future 
creditors. 


This provision codifies the rule just discussed.*** The state of 
mind may be proved by badges of fraud,*** but insolvency alone is 
not sufficient evidence; **’ nor will recordation of a deed charge a 


218 Rudy v. Austin, 56 Ark. 73, 19 S.W. 11 (1892); DeFeo v. Hindinger, 
98 Conn. 578, 120 Atl. 314 (1923); Lyman v. Cessford, 15 Iowa 229, 231 
(1863); In re Lane-Fox, 2 Q. B. 508, (1900); Smith v. Tatton, 6 L. R. Ir. 32 
(1879). See Pelham v. Aldrich, 8 Gray 515 (Mass. 1857); Cole v. Brown, 
114 Mich. 396, 72 N. W. 247 (1897); Hagerman v. Buchanan, 45 N. J. Eq. 
292, 17 Atl. 946 (Ct. Err. & App. 1889); Bump. op. cit. supra note 3, §§ 292, 
295. A showing of sufficient debts at time of the conveyance may also be 
used as evidence of fraud as to subsequent creditors. Rudy v. Austin, supra 
at 81. 

219 Norton v. Norton, 59 Mass. 524, 530 (1850); Bump, op. cit. supra 
note 3, § 265. 

220See note 179, supra. 

221 Robinson v. Von Dolcke, 1 Ohio N. P. 429, 3 Ohio Dec. (N.P.) 107 
(1894). 

222 First National Bank v. Trebein, 59 Ohio St. 316, 52 N. E. 834 (1898); 
Jamison v. McNally, 21 Ohio St. 295, 304 (1871); Sechrist v. Veres, 9 Ohio 
Op. 492, 497 (C. P. 1937). 

223 First National Bank v. Trebein, supra note 222; Sechrist v. Veres, 
supra note 222; Jones v. Leeds, 7 Ohio N. P. 480 (1900); Maas v. Miller, 
58 Ohio St. 483, 51 N. E. 158 (1898); Jamison v. McNally, supra note 222. 

224 Webb v. Roff, 9 Ohio St. 430, 435 (1859). See Hedrick v. Gregg, 8 
Ohio N. P. 24, 10 Ohio Dec. (N. P.) 462 (1901); Bowlus v. Shanabarger, 19 
Ohio C. C. 137, 10 Ohio Dec. 167 (1900). 

225 See Cram v. Cram, 262 Mass. 509, 160 N. E. 337 (1928); Decker’s 
Estate, 149 Misc. 364, 268 N. Y. Supp. 280 (Surr. Ct. 1933); Hartnett v. 
Doyle, 16 Tenn. App. 302, 64 S. W. 2d 227 (1932). 


226 Hartnett v. Doyle, supra note 225. 
227 Anderson v. Anderson, 103 P. 2d 452 (Cal. App. 1940). 
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subsequent creditor with knowledge.*** The Act seems clearly to 
modify the rule of states, such as Ohio,*** which requires a specific 
showing of fraud as to subsequent creditors.**° 


CONVEYANCES MapDE WITH INTENT TO DEFRAUD 


When transfers were avoided under the Statute of Elizabeth 
for actual intention to defraud, the main difficulty concerned the 
rights of subsequent creditors. It was held generally that actual 
fraud as to a subsequent creditor will enable him to upset a con- 
veyance,**' and further assistance has been granted to him. As 
noted,*** the English rule aided him as long as existing debts re- 
mained unpaid.*** By the Massachusetts rule *** subsequent credit- 
ors may upset a fraudulent conveyance although their class is not 
within the actual intention of the grantor. In other states subse- 
quent creditors must be within the grantor’s fraudulent intent.** If 
the transfer is gratuitous, knowledge of the fraud by the grantee is 





228 Hartnett v. Doyle, supra note 225. It has been suggested that actual 
notice to the subsequent creditor would not defeat his claim. CoLuirr, 
BANKRUPTCY, op. cit. supra note 10, § 67.36 n. 5. 

229In Webb v. Roff, 9 Ohio St. 430, 435 (1859), the rule is stated as 
follows: “Thus, if one possessed of property and of good credit should make 
a voluntary conveyance of his property with a view to becoming subse- 
quently indebted, and should by means of his former reputation contract 
debts shortly after the conveyance of his property, the creditors being 
ignorant of the fact, the fraud might well be regarded as directed specific- 
ally against such subsequent creditors.” 

230 There is contra authority. Oakford Realty Co. v. Boarman, 156 Md. 
65, 143 Atl. 644 (1928); Neeb v. Atlantic Mill & Lumber Realty Co., 176 
Md. 297, 5 A. 2d 283 (1939). It should be apparent that upon occasions sec- 
tions 5 and 6 may apply in the alternative. Williams v. Euhler, 222 App. 
Div. 561, 227 N. Y. Supp. 40 (2d Dep’t 1928); 1 GLENN, op. cit. supra note 28, 
at 580. 

231 Bump, op. cit. supra note 3, § 24; BicELow, op. cit. supra note 2, at 
85-86. 

232 See note 211, supra. But actual intent as to future creditors will be 
sufficient even when no present debts are unpaid at the time of conveyance. 
Murphy v. Abraham, 15 Ir. Ch. 371 (1863); In re Pearson, 3 Ch. D. 807 
(1876). 

233 The rule in some states based the right of subsequent creditors to 
sue upon the continuance of the debtor’s insolvency as distinguished from 
the survival of unpaid debts. BIGELow, op. cit. supra note 2, at 103 n. (a). 

234 Fish v. East, 114 F. 2d 177 (C. C. A. 10th 1940); Hannaford v. 
Charles River Trust Co., 248 Mass. 225, 142 N. E. 822 (1924); Washington 
National Bank v. Beatty, 77 N. J. Eq. 252, 76 Atl. 442 (Ct. Err. & App. 1910); 
Nicholas v. Ward, 1 Head 324 (Tenn. 1858); House v. Johnson, 19 Colo. App. 
524, 76 Pac. 743 (1904); 1 GLENN, op. cit. supra note 28, § 324; BicELow, op. 
cit. supra note 2, at 104-105 n. a III. See Marshall v. Roll, 139 Pa. 399, 20 Atl. 
999 (1891); Moore v. Bay, 284 U. S. 4 (1931); 45 Har. L. Rev. 579 (1932). 

235 Bates v. Kleve, 225 Iowa 255, 280 N. W. 501 (1938); Fullington v. 
Northwestern Importers & Breeders Assoc., 48 Minn. 490, 51 N. W. 475 
(1892). 
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not controlling,*** but a transfer for a valuable consideration may 
not be upset if the transferee is innocent.**’ Intention at the date of 
transfer governs.*** 


Ohio, as stated, follows the general rule that knowledge by a 
donee is immaterial,*** but it is otherwise when a valuable consider- 
ation is involved.**° Consistently with its general doctrine, subse- 
quent creditors must show that the fraudulent intent includes 
them.**! 


Section 7 of the Uniform Act reads: 

Every conveyance made and every obligation incurred 
with actual intent, as distinguished from intent presumed 
in law, to hinder, delay, or defraud either present or future 
creditors, is fraudulent as to both present and future credit- 
ors. 


Although the section is silent as to the grantee’s participation 
in the fraud,**? the general rule applies that his innocence is unim- 
portant in a voluntary transfer,*** but becomes important when 
there is a valuable consideration.*** Badges of fraud, expressly re- 


236 Partridge v. Gopp, 2 Amb. 595 (Ch. 1758); 1 GLENN, op. cit. supra 
note 28, §§ 234, 250; BicELow, op. cit. supra note 2, at 80. 

237 In re Johnson, 20 Ch. D. 289, 392 (1881); Midleton v. Pollock, 2 Ch. 
D. 104, 108 (1876); 1 GLENN, op. cit. supra note 28, §§ 234, 250, 295. Notice, 
actual or constructive, of the grantor’s intent is sufficient. Manwaring v. 
O’Brien, 75 Minn. 542, 78 N. W. 1 (1899); Kansas Moline Plow Co. v. Sher- 
man, 3 Okla. 204, 41 Pac. 623 (1895). See Magniac v. Thompson, 7 Pet. 348, 
394 (U. S. 1833). 

238 Ray v. Simons, 76 Ind. 150 (1881); Walker v. Burrows, I Atk. 93 
(Ch. 1745); Bump, op. cit. supra note 3, §33. See 2 Moore, op. cit. supra 
note 15, at 608. 

239 Supra note 148. See also Miller v. Wilson, 15 Ohio 108, 115 (1846); 
Friedel v. Wolfle, 41 Ohio App. 564, 180 N. E. 738 (1931). 

°40 Notes 139-141 supra. See Bobilya v. Priddy, 68 Ohio St. 373, 67 N. E. 
736 (1903) (Rev. Strat. § 6343); Burgett v. Burgett, 1 Ohio 469, 482 (1824) 
(predecessor to General Code Section 8618); Friedel v. Wolfie, 41 Ohio App. 
564, 180 N. E. 738 (1931); Underwood v. Lapp, 29 Ohio L. Abs. 582 (1939); 
Gould v. Cooper, 15 Ohio App. 223, 32 Ohio C. A. 241 (1919); Hamill v. 
Wright, 5 Ohio N. P. 9, 8 Ohio Dec. (N. P.) 467 (1897). 

*41 See notes 220-223 supra. 

242 The Uniform Act, Section 7, like Ohio General Code, Section 8618, 
but unlike the Statute of 13 Elizabeth, does not specifically save a transfer 
because of the grantee’s good faith. Cf. UNirorm FRAUDULENT CONVEYANCE 
Act § 9. 

243 Hersh v. Levinson Bros., 117 N. J. Eq. 131, 174 Atl. 736 (Ct. Err. & 
App. 1934); In re Rasmussen’s Estate, 238 Wis. 334, 298 N. W. 172 (1941). 

244 Drury v. State Capital Bank, 163 Md. 84, 161 Atl. 176 (1932); Hersh 
v. Levinson Bros., supra note 243; Queen-Favorite Bldg. Assoc. v. Burstein, 
310 Pa. 219, 165 Atl. 13 (1933). See Heller, Colorable Transfers, Fraudulent 
Conveyances, and Preferences in State and Federal Liquidation Proceedings. 
[1939] Wis. L. Rev. 360, 368. 
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jected as presumptions, remain as evidence of the state of mind.*** 
The section adopts the Massachusetts rule, and extends its remedy 
to subsequent creditors even though they were not within the 
grantor’s contemplation.*** This provision would change Ohio law. 


CONVEYANCES OF PARTNERSHIP PROPERTY 


When not complicated by the fact of insolvency or by the 
special doctrines of insufficient capital or of an intention to incur 
future debts, there is no inherent wrong in the voluntary convey- 
ance of partnership assets to a partner,**’ or to the consensual use of 
such assets to pay a partner’s individual debts.*** When insolvency 
is present, however, problems arise concerning the so-called aggre- 
gate and entity theories of partnerships.*** Since partners may 
waive the rule that firm creditors shall be preferred out of firm 
assets,**° the use of firm assets to pay a partner’s debt is held by 
some courts to create simply a preference at common law.**' By 
others such a transfer is classed as a fraud upon creditors ***—a view 


245 The following have been considered as evidence of fraudulent 
intent: Shapiro v. Wilgus, 287 U. S. 348 (1932) (formation of a corporation 
so that a receiver may be appointed); Wilson v. Robinson, 83 F. 2d 397 
(C. C. A. 2d 1936) (grossly inadequate considerations); Lackawanna Pants 
Mfg. Co. v. Wiseman, 133 F. 2d 482, 486 (C. C. A. 6th 1943); Oakford Realty 
Co. v. Boarman, 156 Md. 65, 143 Atl. 644 (1828) (false representations) ; 
Anderson v. Chapman, 215 Mich. 80, 183 N. W. 908 (1921) (secret option 
to repurchase). See Timmer v. Pietrzyk, 272 Mich. 238, 261 N. W. 313 
(1935) (act not cited). 

246 McLaughlin, Application of The Uniform Fraudulent Conveyance 
Act, 46 Harv. L. Rev. 404, 430 (1933); 1 GLENN, op. cit. supra note 28, §§ 324, 
326; But cf. Oakford Realty Co. v. Boarman, 156 Md. 65, 143 Atl. 644 (1928); 
Neeb v. Atlantic Mill & Lumber Co., 176 Md. 297, 5 A. 2d 283, 287 (1939). 

247 Ex parte Ruffin, 6 Ves. 119 (1801); Bares, Law or PARTNERSHIP 
§§ 559, 560 (1888); Dodd, Dogma and Practice in the Law of Associations, 
42 Harv. L. Rev. 977, 997 (1929). See Darby v. Gilligan, 33 W. Va. 246, 
10 S. E. 400 (1889). 

248 Ellison v. Lucas and McDuffie, 87 Ga. 223, 13 S. E. 445 (1891); 
Wocdmansie v. Holcomb, 34 Kan. 35, 7 Pac. 603 (1885). See Crane, Part- 
NERSHIPS 177 (1938). 

249 CRANE, id. § 3; Bates, LAW or PARTNERSHIPS $$ 170-179 (1888); 
MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 6 (2d ed. 1920); Cowles, 
The Firm as a Legal Person, 57 Cent. L. J. 343 (1903). 

250 MECHEM, id. § 436; Crane, id. at 179. 

251 First National Bank of Indianola v. Brubaker, 128 Iowa 587, 105 
N. W. 116 (1905); Goddard-Peck Grocery Co. v. McCune, 122 Mo. 426, 25 
S. W. 904 (1898); Sargent v. Blake, 160 Fed. 57 (C. C. A. 8th 1908); Crane, 
The Uniform Partnership Act, A Criticism, 28 Harv. L. Rev. 762, 775-776 
(1915); 1 GLENN, op. cit. swpra note 28, § 219. 

252 Bank v. Durfey, 72 Miss. 971, 18 So. 456 (1895); 1 Bates, op. cit. 
supra note 249, § 566; CraNE, op. cit. supra note 248, at 179-180. 
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that is more clearly demonstrable under the entity theory.*** 

A further complication occurs when firm assets are transferred 
to a partner who assumes the firm debts. In this case some courts, 
following the aggregate theory, consider the assumption of debts 
as properly supporting the transfer.*** Others call it a fraudulent 
conveyance, with or without resort to the entity theory.” 

In Ohio a conveyance of firm assets to a partner’s creditor is 
classed as preferential but not necessarily as fraudulent,*** and a 
conveyance to a partner upon assumption of firm debts is not im- 
proper.*** 

The Uniform Act proposes in Section 8 that: 

Every conveyance of partnership property and every 
partnership obligation incurred when the partnership is or 
will be thereby rendered insolvent, is fraudulent as to part- 
nership creditors, if the conveyance is made or obligation is 
incurred, (a) To a partner, whether with or without a 
promise by him to pay partnership debts, or (b) To a per- 
son not a partner without fair consideration *** to the part- 
nership as distinguished from consideration to the individ- 
ual partners.**° 


253 Roop v. Herron, 15 Neb. 73, 17 N. W. 353 (1883); Dodd, Dogma and 
Practice in the Law of Associations, 42 Harv. L. Rev. 977, 997 (1929); 
MECHEM, op. cit. supra note 249, §§ 443, 444; 39 Harv. L. Rev. 247, 249 (1925). 

254 In re Suprenant, 217 Fed. 470 (N. D. N. Y. 1914). Assumption of 
debts is not always held requisite. “In accordance with the general rule 
before stated, it has been steadily held that one partner may in good faith 
convey his interest in partnership assets to another, and that thereby all 
equities of such partner and of all partnership creditors to subject such 
assets first to the payment of their claims is thereby lost.” Wiggins v. 
Blackshear, 86 Tex. 665, 26 S. W. 939, 940 (1894). MeEcHEM, op. cit. supra 
note 249, § 447. 

255 Because of insolvency the consideration fails and the transfer is 
voluntary. Darby v. Gilligan, 33 W. Va. 246, 10 S. E. 400 (1889); Prior lien 
of creditors held not to be divested. Peyser v. Myers, 135 N. Y. 599, 32 N. E. 
699 (1892). See Ex parte Mayou, 4 DeG. J. & S. 664 (1865). The general 
problem of partnership transactions as fraudulent conveyances is discussed: 
Crane, The Uniform Partnership Act, A Criticism, 28 Harv. L. Rev. 762, 
774-776 (1915); Lewis, The Uniform Partnership Act—A Reply to Mr. 
Crane’s Criticism, 29 Harv. L. Rev. 158, 291, 296-298 (1915); Dodd, Dogma 
and Practice in the Law of Associations, 42 Harv. L. Rev. 977, 997 (1929); 1 
BATES, op. cit. supra note 249, §§ 562, 568. 

256 Sigler v. Knox County Bank, 8 Ohio St. 511 (1858); Citizen’s Nat. 
Bank v. Wehrle, 18 Ohio C. C. 535, 9 Ohio C. D. 330 (1897), aff'd without 
opinion, 61 Ohio St. 654, 57 N. E. 1131 (1899). 

257 Miller v. Estill, 5 Ohio St. 508, 517 (1856); Pfirrman v. Koch, 13 
Ohio Dec. Rep. 660 (1871). 

258 Liebowitz v. Arrow Roofing Co., 259 N. Y. 391, 182 N. E. 58 (1932). 
See Hartnett v. Doyle, 16 Tenn. App. 302, 64 S. W. 2d 227 (1932). 

259 It is not clear to what extent the grantee is obliged to assure him- 
self that the consideration paid shall benefit the partnership rather than the 
individual partners. See 4 CoLuirr, op. cit. supra note 10, at 321; CRANE, op. 
cit. supra note 248, at 180, 183; 1 GLENN, op. cit. supra note 28, §216. In sub- 
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These provisions would change the law in Ohio. Further, it 
should be recalled that while Section 2 defines partnership insol- 
vency upon the aggregate theory, Section 8 treats the firm as an 
entity insofar as fraudulent conveyances are concerned.” The 
phrasing of subsection (a) should also be noted. Its terms are 
broad enough to ban a cash sale of goods for equal value by an in- 
solvent partnership to one of its members—a proposal which is 
remarkable if true, inasmuch as a transfer for equivalent value 
would be involved." 


MATURED AND UNMATURED CLAIMS 


Distinguished from the rights of present and subsequent credi- 
tors under the Statute of 13 Elizabeth is the availability of remedies, 
dependent upon the maturity of the claim and its reduction to judg- 
ment. Ordinarily before equity will set aside a fraudulent convey- 
ance,”*? it requires the claim to be in judgment.*** Statutes in some 
states have changed this rule,?** but not in the case of tort claims.** 





stance the definition is adopted in Section 67d(4) of the Bankruptcy Act, 
11 U.S. C. $ 107d (4) (1946). 

260 See note 91 supra. 

261 This section “declares fraudulent, as to partnership creditors, any 
transfer of partnership assets or any partnership obligation incurred (a) 
to a partner. .. .”: 4 Coir, op. cit. supra note 10, at 315; CRANE, op. cit. 
supra note 248, at 180-183; 1 GLENN, op. cit. supra note 28, § 219. 

262 Wiggins v. Armstrong, 2 Johns. Ch. 144 (N. Y. 1816); Fleming v. 
Grafton, 54 Miss. 79 (1876); Wadsworth v. Schisselbauer, 32 Minn. 84, 19 
N. W. 390 (1884); 1 GLENN, op. cit. supra note 28, § 85: 42 Yare L. J. 288 
(1932). Subsidiary problems are indicated: necessity for exhausting legai 
remedies, 2 Moore, op. cit. supra note 15, at 770; 1 GLENN, op. cit. swpra note 
28, §§ 67, 86; sufficiency of a foreign judgment, 2 Moorg, id. at 780-782; need 
for a lien, 2 Moore, id. at 802-805, Bump, op. cit. supra note 3, at 535, 34 
A. S. R. 855; existence of a lien as excusing lack of judgment, 2 Moore, op. 
cit. supra note 15, at 782-785; county in which execution should be served, 
23 L.R.A. (N.S.) 64; imsolvency or non-residence as excusing lack of 
judgment, White v. Exchange Nat. Bank, 172 Okla. 331, 44 P. 2d 935 (1937); 
Humphrey v. McCleary, 159 Minn. 535, 198 N. W. 132 (1924); 2 Mooreg, op. 
cit. supra note 15, at 787; or when the grantor is deceased, 103 A.L.R. 555, 
23 L.R.A. (N.S.) 92; need for resort to other assets or to sue joint obligors, 
2 Moore, op. cit. supra note 15, at 805, 808; effect of death of grantee, 25 Va. 
L. REv. 232 (1938). 

263 In England a simple contract creditor may have a fraudulent con- 
veyance set aside, but a judgment is necessary if property is to be applied 
to satisfaction of a debt. Reese River Silver Mining Co. v. Atwell, L.R. 7 
Eq. 347 (1869); MacDonald v. McCall, 9 Ont. L. R. 185 (1885); Angell v. 
Draper, 1 Vern. 398 (1686); Colman v. Croker, 1 Ves. 160 (1790). Cf. May, 
op. cit. supra note 4, at 527. 

264 Bromberg v. Heyer, 69 Ala. 22 (1881); Phelps v. Smith, 116 Ind. 
387, 17 N.E. 602 (1888). See Cocks v. Varney, 45 N.J. Eq. 72, 17 Atl. 108 
(Ch. 1889); 1 GLENN, op. cit. supra note 28 §§ 79, 80. 85. 

265 Nelson v. Smith, 157 Ore. 292, 69 P. 2d 1072 (1937), 24 Va. L. Rev. 
197 (1937); 6 Miss. L. J. 279 (1934); 1 GLENN, op. cit. supra note 28, § 81. 
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Remedy is in the alternative of levy and sale,**’ or as suggested, 
in equity to set aside the transfer.***’ An action for damages against 
the grantee is sometimes proper.*** Since a fraudulent transfer is 
usually valid between the parties,” the surplus over that needed to 
pay debts belongs to the grantee or donee;’** and when the consid- 
eration is valuable but inadequate, equity treats the property so 
conveyed as security to the extent of the amount actually paid.*” 

In Ohio when an action is brought under Sections 11104-11106 
“for the equal benefit of the creditors,” it is immaterial whether 
the petitioner’s claim “has matured or will thereafter mature.” ** 








Cf. 43 W. Va. L. Q. 225 (1937). Some states, including Ohio [Smith v. Buck, 
119 Ohio St. 101, 162 N.E. 382 (1928,)] will allow attachment in this case. 
Outro Gen. Cope § 11819 (1938). But under the fraudulent conveyance stat- 
utes, the tort claimant in Ohio must first proceed to judgment. Sechrist v. 
Veres, 9 Ohio Op. 492 (C.P. 1937). 

266 The basis for this is that the conveyance is void. Gooch’s Case, 
3 Co. 121, 5 Co. 60a (1559); 2 Moors, op. cit. supra note 15, at 731, 739; 
Bump, op. cit. supra note 3, at 530. Not all courts so hold. Cf. Foley v. 
Ruley, 50 W. Va. 158, 40 S.E. 382 (1901); Eckert v. Wendel, 120 Tex. 618, 
40 S.W. 2d 796 (1931). For difficulties and limitations see 1 GLENN, op. cit. 
supra note 28, §§ 69n, 239, 239a. Re attachment of grantee’s estate. 1 GLENN, 
id. at 162a. 

267 BuMP, op. cit. supra note 3, § 532; 2 Moors, op. cit. supra note 15, at 
758. As to injunctions and receiverships: 90 Am. Dec. 296 (1886); UNrrorm 
FRAUDULENT CONVEYANCE Act § 10; 2 Moors, id. at 1045-1050. 

268 Murtha v. Curley, 90 N.Y. 372 (1882); 2 Moore, op. cit. swpra note 
15 at 756. Cf. 1 GLENN, op cit. supra note 28, § 74; 18 Con. L. Rev. 363 (1918); 
24 Va. L. Rev. 795 (1937); 27 Harv. L. Rev. 181 (1913). 

269 Radin, Fraudulent Conveyances in California and the Uniform 
Fraudulent Conveyance Act, 27 Cauir. L. Rev. 1, 11 (1939). Cf. attorney 
and client, Ford v. Harrington, 16 N.Y. 285 (1857). See note 7 supra. 

270 Burtch v. Elliot, 3 Ind. 99 (1851); Wood v. Hunt, 38 Barb. 302 (N.Y. 
1862). 

271 Bump, op. cit. supra note 3, §532. See 27 Va. L. Rev. 1062, 1063 
(1941); Harris, Some Aspects of Fraudulent Conveyances in Alabama, 6 
Ata. Law. 170, 172 (1945). The grantee may not so use the property if 
actual fraud is involved. Re fraudulent grantee’s expenditures for neces- 
sary repairs, taxes, payment of incumbrances see Loos v. Wilkinson, 113 
N.Y. 485, 21 N.E. 392 (1889); 1 GLENN, op. cit. supra note 28, §§ 243-259. But 
if the transfer was for full value and bona fide, the conveyance is valid. 
Harrods, Ltd. v. Stanton, 1 K.B. 516 (1923). 

272 “Any creditor or creditors, as to whom any of the acts or things 
prohibited in the next four preceding sections are void, whether the claim 
of such creditor or creditors has matured or will thereafter mature, may 
commence an action ...” (Emphasis supplied.) Onto Gen. Cope § 11106 
(1938). For actions under Revised Statutes 6343, predecessor of Ohio Gen- 
eral Code Sections 11104-11106, see Combs v. Watson, 32 Ohio St. 228 
(1877) ; The Gem City Acetylene Generator Co. v. Coblentz, 86 Ohio St. 199, 
99 N.E. 302 (1912); Bloomingdale v. Stein, 42 Ohio St. 168 (1884). Cf. 
Hegler v. Grove, 63 Ohio St. 404, 59 N.E. 162 (1900). Legal remedies are 
also available. The land may be attached. Gormley v. Potter, 29 Ohio St. 
597 (1876); Bailey v. Swain, 45 Ohio St. 657, 16 N.E. 370 (1888). And it is 
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No such statement is contained in Section 8618, and unless the 
quoted provision of Section 11106 is applicable to an action under 
Section 8618, the ordinary requirement of judgment would seem to 
apply.?”* 

As under the Statute of Elizabeth, so in Ohio for creditors or 
their representatives to set aside a fraudulent conveyance *“ injury 
must be shown.’ A surety is classed as a creditor,?* but an un- 
liquidated-tort claimant is not.*** Purchasers for value and in good 
faith from the grantor *"* or grantee *”® are protected, and the remedy 


subject to the lien of a judgment against the grantor. “If a debtor alien 
his lands, with the intent, and for the purpose of defrauding his creditors, 
such alienation, as against such creditors, is void, and the estate is con- 
sidered as remaining in the debtor for all purposes beneficial to the creditor. 
It may be attached, if the debtor absconds; is subject to the lien of a judg- 
ment; and is in every way liable to be appropriated to the payment of the 
creditor, in the same manner as if no conveyance had been mace.” Barr v. 
Hatch, 3 Ohio 527, 530 (1828). 

273 In Pennell v. Walker, 68 Ohio App. 533, 36 N.E. 2d 150 (1941), the 
court assumed the applicability of Ohio General Code Section 11106 to an 
action under Section 8618, but held that prior to judgment a recipient of 
personal injuries was not a creditor under its provisions. The restrictive 
wording of Section 11106 (note 272 supra) was not discussed. Allen v. Toth, 
22 Ohio L. Abs. 457 (App. 1935) held that lack of knowledge as a defense 
under Section 11105 was not available in an action to set aside a gift under 
Section 8618. The court said at page 462, “Sec. 8618 G. C. is not limited by 
the provisions of Sec. 11105 G. C. or any other statutory ,enactment.” 
(Emphasis supplied.) For similar statements regarding the defense of Ohio 
General Code Section 11105 see Blackford v. Gaynor, 50 Ohio App. 494, 198 
N.E. 736 (1934); Huwe v. Knecht, 10 Ohio App. 487 (1919); State ex rel. 
Fulton v. Loar, 21 Ohio L. Abs. 156 (App. 1934). 

274 Re creditors see Ohio General Code Section 11104. Under Ohio 
General Code Section 8618 or its predecessors see Burgett v. Burgett, 1 
Ohio 469 (1824); Westerman v. Westerman, 25 Ohio St. 500, 509 (1874); 
Gormley v. Potter, 29 Ohio St. 597 (1876). As to representatives of creditors 
see Sayle v. Guarantee Savings & Loan Co., 2 Ohio C.C. (N.S.) 401, 25 Ohio 
C.D. 503 (1904), aff'd without opinion, 72 Ohio St. 639, 76 N.E. 1125 (1905). 
Ordinarily a creditor may not sue after appointment of an assignee. Hollo- 
well & Co. v. Bayliss, 10 Ohio St. 536 (1860); Cornell v. Sulter, 3 Ohio C.C. 
(N.S.) 570, 13 Ohio C.D. 384 (1901). Cf. Onto Gen. Cope §$11107 (1938). 
But the authority granted to a deceased debtor’s personal representative 
[Onto GEN. Cope § 10510-49 (1938)] to set aside fraudulent conveyances 
of land does not prevent suits by creditors. Hause v. Coblentz, 22 Ohio App. 
17, 153 N.E. 255 (1926); Hoffman v. Kiefer, 19 Ohio C.C. 401, 10 Ohio C.D. 
304 (1899). See note 43 supra. 

275 See Wright v. Snell, 22 Ohio C.C. 86, 12 Ohio C.D. 308 (1901). This 
is the ordinary rule. 1 Moors, op. cit. supra note 15, at 84. 

276 Kerber v. Ruff, 3 Ohio N.P. 165, 4 Ohio C.D. 406 (1896). 

277 Pennell v. Walker, 68 Ohio App. 533, 36 N.E. 2d 150 (1941); 28 Va. 
L. Rev. 95 (1941); Sechrist v. Veres, 9 Ohio Op. 492 (C.P. 1937). See notes 
45-47, 68 supra. 

278 Bobilya v. Priddy, 68 Ohio St. 373, 67 N.E. 736 (1903); Hamill v. 
Wright, 5 Ohio N.P. 9, 10, 8 Ohio Dec. (N.P.) 467 (1898). 

279 Holmes v. Gardner, 50 Ohio St. 167, 33 N.E. 644 (1893). 
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against the grantee is available regardless of other property of the 
debtor,**® or of a remedy against a surety.*™ 
Section 9 of the Uniform Act provides: 


Rights of Creditors Whose Claims Have Matured.— (1) 
Where a conveyance or obligation is fraudulent as to a credi- 
tor, such creditor, when his claim has matured, may, as 
against any person except a purchaser for fair consideration 
without knowledge of the fraud at the time of the purchase, 
or one who has derived title immediately or mediately from 
such a purchaser,”*? 

(a) Have the conveyance set aside or obligation annulled 
to the extent necessary to satisfy his claim,*** or 
(b) Disregard the conveyance and attach or levy execu- 
tion upon the property conveyed.*™ 
(2) A purchaser who without actual fraudulent intent has 
given less than a fair consideration for the conveyance or 
obligation, may retain the property or obligation as security 
for repayment.*** 
Under these provisions it has been held that a creditor or his 


representative ** must show that he has been prejudiced by the 





280 Gormley v. Potter, 29 Ohio St. 597 (1876); Westerman v. Wester- 
man, 25 Ohio St. 500 (1874). Goods and chattels must be exhausted first. 
Oxnto GEN. Cope §11666 (1938); Gormley v. Potter, supra. Concerning 
actions by an executor under Ohio General Code Section 10510-49 see notes 
43 and 274 supra. 

281 Vilas v. Christopher, 33 Ohio L. Rep. 589, 8 Ohio L. Abs. 521 (1930). 
Nor is an execution returned nulla bona necessary. Ibid. 

282 This is considered to include the transferee of either the fraudulent 
grantor or fraudulent grantee. Bryan v. Wilson, 171 Md. 421, 189 Atl. 220 
(1937). See Nagel v. Farmers Exchange, 64 S.D. 363, 266 N.W. 722 (1936); 
Angers v. Sabatinelli, 235 Wis. 422, 293 N.W. 173 (1940). The protection 
afforded to a “purchaser for fair consideration without notice of the fraud” 
has been held to include an attaching creditor of the grantee. In re Max- 
well Sheraton, Inc., 46 F. Supp. 680 (S.D. N.Y. 1942), aff’d sub nom., City of 
New York v. Johnson, 137 F. 2d 163 (C.C.A. 2d 1943). See Lowenthal v. 
Standard Oil Co. of N. Y., 114 N.J. Eq. 375, 168 Atl. 857 (Ch. 1933); 20 
Notre DaME Law. 438 (1945). 

288 Healy-Owen-Hartizill Co. v. Montevideo Farmers & Merchants Ele- 
vator Co., 170 Minn. 290, 212 N.W. 455 (1927); Baker v. Penecost, 220 Tenn. 
529, 106 S.E. 2d 220 (1937). As between the parties the conveyance is good. 
Brill v. Foshay Co., 65 F. 2d 420 (C.C.A. 8th 1933), cert. denied, 290 U.S. 
643 (1933); Bankers Trust Co. v. Bank of Rockville Center Trust Co., 114 
N.J. Eq. 391, 168 Atl. 733 (Ct. Err. & App. 1933); Marshall v. Marshall, 230 
Wis. 504, 284 N.W. 541 (1939). 

284 Doland v. Burns Lumber Co., 156 Minn. 238, 194 N.W. 636 (1923). 

265 In re Spotless Tavern Co., 4 F. Supp. 752 (D. Md. 1933); Merchants’ 
Discount Co. v. Esther Abelson, Inc., 297 Mass. 517, 9 N.E. 2d. 528 (1937); 
People’s Savings & Dime Bank & Trust Co. v. Scott, 303 Pa. 294, 154 Atl. 489 
(1931). See 1 GLENN, op. cit. supra note 28, § 259. 

286 Michal v. Adair, 66 Cal. App. 2d 382, 152 P. 2d 490 (1944); Ameri- 
can Surety Co. v. Conner, 251 N.Y. 1, 177 N.E. 783 (1929). 
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transfer.*** Judgment and lien are not a prerequisite,*** but the 
claim must be matured, and the security of a secured creditor must 
be insufficient.**" 


In contrast with the remedies granted to the holder of a ma- 
tured claim, the Statute of Elizabeth offered no aid to the holder 
of an unmatured one.**° In some states this defect has been cor- 
rected by legislation.*** Section 10 of the Uniform Act meets the 
situation by providing that: 


Rights of Creditors Whose Claims Have Not Matured. 
—Where a conveyance made or obligation incurred is fraud- 
ulent as to a creditor whose claim has not matured he may 
proceed in a court of competent jurisdiction against any 
person against whom he could have proceeded had his claim 
matured, and the court may, 

(a) Restrain the defendant from disposing of his property, 

(b) Appoint a receiver to take charge of the property, 

(c) Set aside the conveyance or annul the obligation, or 

287 Brill v. Foshay Co., supra note 283; Hemphill Co. v. Davis Knitting 
Co., 114 Pa. Super. 94, 173 Atl. 704 (1934). 

288 American Surety Co. v. Conner, supra note 286; Lind v. Johnson 
Co., 204 Minn. 30, 383 N.W. 661 (1938); Virgil State Bank v. Wahl, 56 S.D. 
218, 228 N.W. 392 (1930); Glenn, The Uniform Fraudulent Conveyance Act 
—Rights of Creditors without Judgment, 30 Cort. L. Rev. 202 (1930); 29 
Cot. L. Rev. 529 (1929); 42 Harv. L. Rev. 832 (1929); 28 Micu. L. Rev. 206 
(1929). Cf. Lyman v. Manger, 185 Wis. 63, 200 N.W. 663 (1924). New Jer- 
sey changed the wording of the Uniform Act in this section so that it now 
reads in part, “When such creditor’s claim is established according to law 
or is a lien upon the property covered by such conveyance or upon such 
obligation, [such creditor may] have the conveyance set aside or the obli- 
gation annulled to the extent necessary to satisfy his claim.” Thus New 
Jersey has held that a judgment is required, but the bill will be retained 
and injunctive relief granted pending the determination of the amount of 
the claim. Letitsky v. Wirzes, 109 N.J. Eq. 25, 156 Atl. 272 (Ch. 1931); 
Harder v. Harder, 113 N.J. Eq. 540, 168 Atl. 61 (Ch. 1933). See Ohio v. 
Clarke, 129 N.J. Eq. 344, 19 A. 2d 893 (Ch. 1941) (action dismissed, no juris- 
diction over principal debtor). The basis for the above change in New 
Jersey seems to be the separation of the law and equity courts, New Jersey 
having held the Act unconstitutional insofar as it attempts to authorize 
action to upset a conveyance without the existence of a lien. Horstmann 
Co. v. Tothfuss, 128 N.J. Eq. 168, 15 A. 2d 623 (Ct. Err & App. 1941); 
Nield v. Norris, 130 N.U. Eq. 53, 21 A. 2d 153 (Ch. 1941); 1 GLENN, op. cit. 
supra note 28, § 82. 

289 See Marshall & Elsley Bank v. Stepke, 228 Wis. 39, 279 N.W. 625 
(1938). 

299 Wiggins v. Armstrong, 2 Johns. Ch. 144 (N.Y. 1816); Price v. Engle, 
77 Ind. App. 439, 133 N.E. 755 (1922); Kautz v. Sheridan, 118 Me. 28, 105 
Atl. 401 (1919); BiceLow, op. cit. supra note 2, at 152. 

201 F.g. Onto Gen. Cope §§ 11104-11106 (1938). Under Section 11104, 
when a conveyance is upset as fraudulent, all creditors, including those 
with unmatured claims, may share. See Note, 24 Va. L. Rev. 795 (1938); 
1 GLENN, op. cit. supra note 28, $§ 62, 78, 82. 
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(d) Make any order which the circumstances of the case 

may require.**” 

Thus in Sections 9 and 10 the Act provides remedies for the 
holder of a matured or an unmatured claim, leaving to earlier sec- 
tions the rights of present and subsequent creditors. Since the 
definition of a creditor in Section 1 includes the holder of an un- 
liquidated, ex delicto claim, Sections 9 and 10 *** are more inclusive 
than the Ohio statutes. Under Section 9 or 10 respectively, it is 
possible to join an action upon a matured or unmatured claim with 
one to set aside a fraudulent conveyance.*’* Indeed, the inclusion 
of a tort claimant as a creditor under Section 1, the clarifying of a 
simple creditor’s rights to sue in Sections 9 and 10,” the provisions 
involving partnerships in Section 8, and the treatment of subsequent 
creditors in Sections 5, 6 and 7*°* are seemingly the most important 
improvements which the Act has to offer in Ohio. 


CONSTRUCTION AND KINDRED MATTERS 


Section 12 of the Uniform Act provides that “This Act shall be 
so interpreted and construed as to effectuate its general purpose to 
make uniform ** the law of those states which adopt it.” In this 


292 This seems to indicate that the action to be taken is within the 
discretion of the court. “The court may choose to go no further, until judg- 
ment in the first action, than to restrain the defendant from disposing of 
the property alleged to have been fraudulently conveyed, and appoint a 
receiver. It has the power to ‘make any order which the circumstances of 
the case may require.’” Herring-Curtiss Co. v. Curtiss, 140 Misc. 857. 252 
N.Y. Supp. 106 (Sup. Ct. 1931). Re receiverships see Chapiro v. Wilgus, 37 
U.S. 348 (1932). 

293 Although sections 9 and 10 are stated in terms of maturity or im- 
maturity of the claim, the remedies of Section 10 seem to be available if 
the claim, though matured, is unliquidated. Oliphant v. Moore, 155 Tenn. 
359, 293 S.W. 541 (1927) (malicious prosecutions); Gatto v. Boyd, 137 Misc. 
156, 241 N.Y. Supp. 626 (Sup. Ct. 1930) (personal injuries); McCann v. 
Oberle, 33 Del. Co. 61 (Pa. 1945) (personal injuries). 

294 American Surety Co. v. Conner, 251 N.Y. 1, 166 N.E. 783 (1929). 
For discussion of constitutional difficulties re jury trial, see note 288 supra. 
Re procedure under Federal Rule 18 b see 1 GLENN, op. cit. supra note 28, 
§§ 81, 82. 

295 See note 273 supra. 

296 The inclusion of subsequent creditors in sections 5 and 6 would 
probably be more a change in form than in substance. 

297 Interpretations in other states are applicable. State v. Brooks, 181 
Minn. 262, 232 N.W. 331 (1930); In re Keliner’s Estate, 11 N.J. Misc. 201, 165 
Atl. 585 (Surr. Ct. 1932); New Amsterdam Casualty Co. v. Nadler, 115 
Ohio St. 472, 154 N.E. 736 (1926). See Kerr, Nature and Interpretation of 
Uniform State Laws, 55 Am. L. Rev. 105, 107 (1921); Sickerman, Construc- 
tion of Clause in Uniform State Laws Providing for Uniformity of Interpre- 
tation, 2 A.B.A.J. 60 (1916). But this doctrine has limits. In re Frey, 15 F. 
2d 871 (Minn. 1926); Blumenthal v. Blumenthal, 303 Mass. 275, 21 N.E. 2d 
244 (1939). 
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connection the Commissioners’ statement should be recalled: “In 
most states the bill if enacted will not so much change the law as 
clearly define what heretofore has been indefinite.”*** Despite al- 
teration in form the Act is mainly a modernized Statute of 13 
Elizabeth,” proposed in order “to remove some confusion of legal 
thought” and to substitute therefor “rules both certain and uni- 
form’**°—objectives not unworthy, however sanguine. Since its 
purpose is remedial,*” its construction should be liberal.**” 

Further to insure that enactment of the Uniform Act will not 
disturb established rules, Section 11 directs that: “In any case not 
provided for in this Act the rules of law and equity including the 
law merchant, and in particular the rules relating to the law of 
principal and agent, and the effect of fraud, misrepresentation, dur- 
ess or coercion, mistake, bankruptcy or other invalidating cause 
shall govern.”*” 

This provision was said to preserve existing doctrine ** when a 
grantor was defrauded of property by his grantee,*** and was applied 








2989 UnrrormM Laws ANN. Preratory Norte 326 (1938). 

299 See note 11 supra. 

300 See note 12 supra. 

301 Hearn 45 St. Corp. v. Jano, 283 N.Y. 139, 27 N.E. 2d 814 (1940); 
Lind v. Johnson Co., 204 Minn. 30 282 N.W. 661 (1939). See Angers 
v. Sabatinelli, 235 Wis. 423, 293 N.W. 173 (1940). 

802 American Surety Co. v. Conner, 225 App. Div. 137, 232 N.Y. Supp. 
94, rev’d on other grounds, 251 N.Y. 1, 166 N.E. 785 (1929). “The latter 
[the Uniform Act] is very much like a document under the parole evidence 
rule; so long as you do not contradict anything it says, you should be per- 
mitted to suggest various points which it has not covered.” 1 GLENN, op. cit. 
supra note 28, at 564-565. 

803 Shapiro v. Wilgus, 287 U.S. 348 (1932); In re Frey, supra note 297; 
Blumenthal v. Blumenthal, swpra note 297; Golder v. Gogash. 325 Pa. 449, 
188 Atl. 837 (1937). 

304 “Although the doctrine of fraudulent retention of possession has 
been developed historically in connection with the Statute of Elizabeth, it 
has become a separate body of law with a great diversity of rules in the 
various jurisdictions. Any attempt to treat this question would probably 
have unduly impeded the adoption of the Uniform Act. At any rate, it 
seems to be assumed without exception that conveyances may stand or fall 
according to the local law of fraudulent retention of possession without 
reference to the Fraudulent Conveyance Act.” McLaughlin, Application of 
the Uniform Fraudulent Conveyance Act, 46 Harv. L. Rev. 404, 405 (1933). 

805 As between the parties, the “clean hands” doctrine usually prevents 
the grantor of a fraudulent conveyance from recovering from the grantee. 
Asher v. Asher, 278 Ky. 802, 129 S.W. 2d 552 (1939). However, when the 
grantee was the primary moving party the grantor has been allowed to 
recover. Asher v. Asher, supra; or when no injury has come to the creditors 
of the grantor. Zak v. Zak, 305 Mass. 194, 25 N.E. 2d 169 (1940) (allowed 
recovery on the basis that the grantor did not have to rely upon the fraud 
to show his claim against the grantee); 44 Yate L. J. 173 (1934); 24 Minn. 
L. Rev. 872 (1940). See Severn v. Boylan, 75 Ohio App. 15, 60 N.E. 2d 251 
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in the second federal circuit to an assignment of book accounts.*” 
The Act is cumulative.*”’ It prescribes no exclusive course of pro- 
cedure.**> Ordinary statutes of limitations are applicable.* And 
even though a judgment is no longer necessary,**® on the cumulative 
theory it has been held that limitations run from the date of judg- 
ment, if that was the law under previous statutes.*" 

Further to be considered upon adoption of the Act would be its 
effect on existing legislation. Section 14 *** provides the vehicle for 
specific repeal, including the provision that “all acts or parts of acts 
inconsistent with this Act are hereby repealed.” As a precautionary 
measure some states have specifically reserved from repeal certain 
sections of their codes.*** 

If the Ohio Legislature should adopt the Uniform Act, Section 
8618 *** of the Code should be directly repealed. In addition it might 





(1944); Schmelz v. Michelson, 8 Ohio Dec. Rep. 538 (1882); 1 GLENN, op. 
cit. supra note 28, § 119. Rule extended to creditor of grantee. California 
Conserving Co. v. D’Avenzo, 62 F. 2d 528 (C.C.A. 2d 1933). This doctrine ap- 
parently is not changed by the Uniform Act. In re Baltimore Shoe House, 
20 F. 2d 134 (D. Md. 1927); In re Krauss & Co., 2 F. 2d 999 (W. D. Tenn. 
1924). 

306 Lee v. State Bank & Trust Co., 54 F. 2d 518 (C.C.A. 2d 1931); 18 
Va. L. Rev. 799 (1932); 41 Yate L. J. 924 (1932). See Irving Trust Co. v. 
Finance Service Co., 63 F. 2d 694 (C.C.A. 2d 1933); In re DeLuxe Oil Co., 36 
F. Supp. 287 (D. Minn. 1940); 4 Courier, op. cit. supra note 10, § 70.77. 

807 Simon v. Sorrentino, 145 Pa. Super. 364, 20 A. 2d 805 (1941). 

308 Schline v. Kine, 301 Pa. 586, 152 Atl. 845 (1930); Citizen’s State 
Bank v. Carda, 47 S.D. 29, 195 N.W. 828 (1923); Lind v. Johnson Co., supra 
note 301; Conemaugh Iron Works Co. v. Delano, 298 Pa. 182, 148 Atl. 94 
(1929); Lipsky v. Voloshen, 155 Md. 139, 141 Atl. 402 (1928). 

309 1] GLENN, op. cit. supra note 28, § 88. New York uses different rules 
for actual and legal fraud. In the former, the statutory period is six years 
from the discovery of the fraud; in the latter the period is ten years from 
the conveyance. Hearn 45 St. Corp. v. Jane, supra note 301; Buttles v. 
Smith, 281 N.Y. 226, 22 N.E. 2d 350 (1939). Ohio has a limitation of four 
years, running from date of discovery of the fraud. Ouro Gen. Cope § 11224; 
Stivens v. Summers, 68 Ohio St. 421, 67 N.E. 884 (1903); Combs v. Watson, 
32 Ohio St. 228 (1877). 

310 Note 288 swpra. 

311 With the adoption of the Uniform Act, it would seem that the 
statute would begin to run either upon the discovery of the fraud or from 
date of the conveyance; but Minnesota in Lind v. Johnson Co., supra note 
301, held that when a creditor proceeds to judgment before suing to set 
aside, the statute begins to run when the judgment is rendered. 

"2 Section 13 merely states, “This act may be cited as the Uniform 
Fraudulent Conveyance Act.” 

313 E.g. Md., Minn., Pa. See McLaughlin, Application of the Uniform 
Fraudulent Conveyance Act. 46 Harv. L. Rev. 404 (1933). 

$14 Minnesota specifically repealed section 7013, the equivalent of Ohio 
General Code Section 8618, yet allowed a creditor to obtain judgment and 
then sue to set aside the conveyance, just as he could have done under the 
previous statute. The court said that the Uniform Act did not upset the 
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be advisable expressly to reserve Sections 11092 through 11145. 
This would avoid any ambiguity regarding the effect of the Act 
upon the law of assignments for creditors, discussed earlier.** It 
would include the Bulk Sales Act,** which by construction would 
probably be preserved in any event. And it would relieve any 
doubt regarding the retention of Sections 11104 though 11107, with 
their treatment of preferences as well as of fraudulent conveyances. 
As a precaution Sections 8404 to 8408 and 8414 of the Sales Act, 
relating to retention of possession and to transfers of title—although 
probably beyond the strict scope of the Act **’—and Section 8617 *"* 
could also be specifically reserved. 

On the other hand provisions of the insurance code relating to 
distribution of proceeds from insurance policies procured in fraud 
of creditors (9400) and to exemptions (9394) would seem to be 
sufficiently reserved under Section 11 without special mention in 
Section 14.**° The same would appear to be true of Sections 10502-6, 
relative to dower rights in property conveyed in fraud of a spouse,*”° 
and 10510-49 and -50,*** which authorize an executor or administrator 











remedies available before adoption, since the Uniform Act did not contain 
all the law on the subject. Lind v. Johnson Co., supra note 301. Utah 
retained section 33-1-8, similar to Ohio General Code Section 8618. 

315 Notes 23-26 supra. 

316 Onto GEN. Cope §§ 11102-11103-1. See McLLaughlin, Applica- 
tion of the Uniform Fraudulent Conveyance Act, 46 Harv. L. Rev. 404, 405 
(1933), which points out that Del., Mich., N. J., Tenn., Wis., and Wyo. all 
assumed the acts to be consistent; Minn. and Md. expressly saved the Bulk 
Sales Act; Pennsylvania, in Miller v. Myers, 300 Pa. 192, 150 Atl. 588 (1930), 
held the acts were consistent. 

317 See 1 GLENN, op. cit. supra note 28, §349; Bankr. Act § 60; 24 MINN. 
L. Rev. 832, 844 (1940). “In many of the States in this country there are 
statutory provisions covering the matter, and in all the older states the law 
is well settled, and it would be hard to bring about a change. For this rea- 
son it seemed best to the Commissioners for Uniform State Laws in consid- 
ering this subject, not to attempt to make a uniform rule as to what con- 
stitutes fraud, but to leave the matter to the law of each state. When the 
existing local law determines what constitutes fraud this section of the 
Sales Act provides the consequences which follow.” WHtiIston, SALES 
§ 351 (2d ed. 1924). 

2188 Ohio Laws 216 § 1 (1810), Rev. Strat. § 4195 (1880) (which with 
section 8618 formed subsections 1 and 2 of the Statute of Frauds). 


319 United States v. Bleser, 34 F. Supp. 653 (D. Wis. 1940); Equitable 
Life Assurance Society of the United States v. Hitchcock, 270 Mich. 72, 258 
N.W. 214 (1935); Potter Title & Trust Co. v. Fidelity Trust Co., 316 Pa. 316. 
175 Atl. 400 (1934); First Wisconsin National Bank v. Roihling, 224 Wis. 316, 
269 N.W. 677 (1936); 26 Harv. L. Rev. 362 (1912); 25 Va. L. Rev. 588 (1939). 
820 See Dick v. Bauman, 73 Ohio App. 107, 55 N.E. 2d 137 (1943). 
321 The Ohio statutes are collected note 6 supra. 
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under certain conditions to set aside fraudulent conveyances.*** 


322 A repealer section might cover the following points: 

14. Inconsistent Legislation Repealed. Section 8618 of the 

General Code is hereby repealed, and all sections or parts of sec- 

tions of the General Code which are inconsistent with this act are 

hereby repealed; but sections 8404, 8405, 8406, 8617, and 11092 to 

11145, inclusive, are not repealed. 

Previous suggestions relating to restrictions in defining a conveyance 
(note 31 supra) and insolvency (note 101 supra) should be recalled. New 
York provided specifically, “This act shall not affect any action or proceed- 
ing now pending in any court.” Laws 1925, c. 254, sec. 1. Ohio General 
Code Sections 11104-11106, as originally enacted in 1859, were held to be 
retroactive. Stanton v. Sheldon & Co. v. Keyes, 14 Ohio St. 443 (1863). 














Ohio Partnership Law and The Uniform 
Partnership Act 


By Robert E. Mathews* and Justin H. Folkerth** 


INTRODUCTION 


The Uniform Partnership Act’ is part and parcel of the work 
of the Commissioners on Uniform State Laws designed to achieve 
as far as possible a single set of legal principles for the entire 
country in the area of commercial law. Under the direction of the 
Commissioners, the Uniform Negotiable Instruments Act,? the Uni- 
form Sales Act,* the Uniform Warehouse Receipts Act,‘ and the Uni- 
form Bills of Lading Act * had previously been drafted and recom- 
mended for adoption. 

Partnership law as a part of commercial law would seem peculi- 
arly susceptible to uniform treatment. At common law not only 
are there diverse results in different states on many partnership 
problems, but there often exist confusion of theory and conflict of 
decision within a single jurisdiction. Then too, the courts of most 
jurisdictions have not spoken on many vital issues. Furthermore, 
there appears to be no outstanding local policy to obstruct the way 
of uniformity. 

A necessary incident to uniformity is codification, and an 
obviously desirable approach is the embodiment, so far as prac- 
ticable, of principles already existent in the common law. Accord- 
ingly the Act, for the most part, is a restatement of those common- 
law principles that prevail throughout the decisions of most states. 
Only in a few instances does it deviate; and in most of these the 
principle expressed had previously been enunciated by the courts 
of at least one jurisdiction. 

Work on the Act was commenced in 1902. James Barr Ames, 
Dean of the Law School of Harvard University, was employed to 
make the original draft. Careful consideration was given its prep- 
aration. In 1909, it had reached the state of a Second Tentative 


* Professor of Law, College of Law, The Ohio State University; Author 
of the Chapter on Partnership in Ohio Jurisprudence. 30 Ouro Jur. 975. 

** Associate Professor of Law, College of Law, The Ohio State Univer- 
sity. 

1 Referred to throughout this paper as THE “Act.” 

2 Proposed for adoption in 1896. 

3 Proposed for adoption in 1906. 

4 Proposed for adoption in 1906. 

° Proposed for adoption in 1909. 
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Draft. Then Dean Ames died. In 1910, Dr. Wm. Draper Lewis, 
then Dean of the Law School of the University of Pennsylvania, 
was requested to proceed with the work. Both draftsmen drew on 
the English Partnership Act of 1890 for large portions of their work 
just as the draftsmen of the Uniform Negotiable Instruments Act 
and the Uniform Sales Act had drawn on the previous English codi- 
fications of those areas of the commercial law. Finally in October, 
1914, the Commissioners approved the Act and recommended its 
adoption. No previous Uniform Act had had so much time devoted 
to its preparation. 

Appropriately enough, Pennsylvania, where Dean Lewis had 
done most of the work on the Act was the first state to adopt it. 
This was on July 1, 1915.° Wisconsin followed five days later.’ But 
by 1920, only twelve states or territories had adopted it.* Five more 
adopted it in the twenties ® and three in the thirties.'’° The Act was 
not receiving the reception that had been accorded other Uniform 
Acts dealing with commercial law subjects. However, in the forties 
a resurgence occurred. Eight states adopted the Act, three of these 
adoptions being in 1947."' It is now in force in twenty-eight states 
and territories. 


Since the Act has been in effect in some jurisdictions for over 
thirty years, there now exists a considerable body of judicial de- 
cision by which to test it in operation. This material will be of 
substantial aid to any legislature having its adoption under consid- 
eration, and ultimately to the courts of any state which may now 
enact it.'* This is particularly true in view of Section 4(4) of the 
Act which states that it “shall be so interpreted and construed as to 
effect its general purpose to make uniform the law of those states 
which enact it.” 


The Act has been previously introduced in either one or both 


6 Pa. Stat. Ann. Tit. 59, §§ 1-105 (1930). 

7 Wis. Stat. $§ 123.01-123.38 (1945). 

8 Besides Pennsylvania and Wisconsin, they were: Alaska (1917); 
Idaho (1920); Dlinois (1917); Maryland (1916); Michigan (1917); New Jer- 
sey (1919); New York (1919); Tennessee (1917); Virginia (1918); Wyoming 
(1917). 

® California (1929); Massachusetts (1923); Minnesota (1921); South 
Dakota (1923); Utah (1921). 

10 Colorado (1931); Nevada (1931); Oregon (1939). 

'tArkansas (1941); Delaware (1947); Montana (1947); Nebraska 
(1943); New Mexico (1947); North Carolina (1941); Vermont (1941); 
Washington (1945). Undoubtedly an increased use of the partnership form 
of business because of heavy corporate taxes during the war caused the 
revival of interest in the Act. 

12 Williams, The Uniform Partnership Act Comes to Nebraska, 22 NEs. 
L. Rev. 215, 251 (1943). 
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of the houses of the General Assembly of Ohio.** It is the purpose 
of this article to indicate the changes that would be made in the 
present law of Ohio, both common law and statute, if the Act were 
to be finally adopted here today." 


THE LEGAL THEORY OF THE ACT 


Much discussion has been devoted to the nature of the partner- 
ship relation.’* Is a partnership a separate legal entity or juristic 
person distinct from the individuals who compose its membership? 
Or is it merely the group attributes of those individuals, the partner- 
ship as such having no separate rights and duties? The first view 
is known as the entity or mercantile view, and is accepted in the 
civil-law countries; the second is ordinarily referred to as the ag- 
gregate or common-law theory. 

To describe a partnership as an entity is admittedly to indulge 
in a fiction. As convenient means to ends, fictions can and do often 
serve useful purposes. But in them there ever lurks the danger that 
the means will in time come to be thought of as itself the end, that 
in the thinking of lawyers and courts the fiction will replace reality 
and will give rise to a new and difficult set of problems of its own. 
This has oftentimes happened in corporation law."® 


Regardless of the tendency in common parlance to treat “the 
firm” as if it had an existence apart from its members, the Ohio 


13 The latest occasion was H. B. 289, 97th General Assembly of Ohio, 
reported favorably from Judiciary Committee of the House. 

14 There is considerable law review literature indicating the effect of 
the Act on the previously existing partnership law of particular states. 
Richards, The Uniform Partnership Act, 1 Wis. L. Rev. 5, 90 (1920) (Wis- 
consin law); Trotter, The Uniform Partnership Act and Its Effect Upon the 
West Virginia Decisions and Statutes, 27 W. Va. L. Q. 28, 158 (1920); Note, 
The Uniform Partnership Act—New York’s Failure to Adopt It, 18 Cor. L. 
Rev. 582 (1918); Wright, California Partnership Law and the Uniform Part- 
nership Act, 9 Cauir. L. Rev. 117, 206, 306, 391 (1921); Ballantine, Adoption 
of Uniform Partnership Act in California, 17 Carr. L. Rev. 623 (1929); 
Williams, The Uniform Partnership Act Comes to Nebraska, 22 Nes. L. Rev. 
215 (1943); Uniform Partnership Law with Oregon Notes, 19 Ore. L. Rev. 
190 (1940), 20 Ore. L. Rev. 96 (1940), 22 Ore. L. Rev. 207 (1942). 

15 Drake, Partnership Entity and Tenancy in Partnership: The Struggle 
for a Definition, 15 Micn. L. Rev. 609 (1917); Cowles, The Firm as a Legal 
Person, 57 Cent. L. J. 343 (1903); Burdick, Some Judicial Myths, 22 Harv. 
L. Rev. 393 (1909); WarREN, CoRPORATE ADVANTAGES WITHOUT INCORPORA- 
TION c. II (1929); Lewis, The Uniform Partnership Act, 24 Yate L. J. 617 
(1915); Crane, The Uniform Partnership Act, A Criticism, 28 Harv. L. Rev. 
762 (1915); Lewis, The Uniform Partnership Act—A Reply to Mr. Crane’s 
Criticism, 29 Harv. L. Rev. 158, 291 (1915, 1916); Crane, The Uniform Part- 
nership Act and Legal Persons, 29 Harv. L. Rev. 838 (1916); Note, 41 
Cox. L. Rev. 698 (1941). 

16 Qld Dominion Copper Mining and Smelting Co. v. Lewisohn, 210 
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cases overall have taken the aggregate position.’’ It must be ad- 
mitted that occasional language implies recognition of an entity, but 
usually this is used in a context wherein the court is distinguishing 
between the business in which persons engage as partners and that 
which they carry on as individual undertakings.** Further, Ohio 
by statute does permit partnerships to sue and be sued in their firm 
names.’® This, of course, is inconsistent with the aggregate view 
since under the latter the partnership as such has no capacity to sue 
or be sued; suits must be brought by and against the partners 
jointly as individuals.*® As a matter of fact, suits may now be 
brought by or against all jointly, or the firm as such, or both to- 
gether. This is but a matter of procedure in respect to parties 
litigant. In no respect does it qualify the substantive nature of the 
relation.”* 


U.S. 206 (1908). See Mr. Justice Black, dissenting in Connecticut General 
Life Insurance Co. v. Johnson, 303 U.S. 77, 83 (1938). 

17 Byers v. Schlupe, 51 Ohio St. 300, 38 N.E. 117 (1894); McMillen v. 
Industrial Commission, 13 Ohio App. 310, 32 Ohio C.C. (N.S.) 285 (1920); 
Ford v. State, 11 Ohio C.C. (N.S.) 324 (1908), aff'd without opinion, 80 Ohio 
St. 722, 89 N.E. 1125 (1909); Du Pont du Nemours Powder Co. v. Jones Bros., 
200 Fed. 638 (S.D. Ohio 1912). See Barger-Mitchell Motor Co. v. Levy, 34 
Ohio App. 84, 170 N.E. 443 (1929). 

18 In Andres v. Morgan, 62 Ohio St. 236, 244, 56 N.E. 875, 877 (1900) it is 
stated that “A partnership is a quasi legal entity. It owns property and has 
liabilities as such.” This statement is made to demonstrate that partnership 
property is subject to the debts of firm creditors and that the property can- 
not be fraudulently conveyed so as to defeat the rights of the firm creditors. 
It does not indicate that the partnership is a separate juristic person but 
stands for the proposition that the assets of the partners devoted to the 
partnership business must answer to those who deal with partners as such. 
In United States Printing and Lithographing Co. v. Crites, 15 Ohio App. 63 
(1921), motion to certify overruled, 19 Ohio L. Rep. 466 (Sup. Ct. 1921) the 
court held that a contract to furnish all labels needed by a partnership 
terminated when the partnership business was sold by the partners and 
that the contract was not one to furnish the individual partners all the 
labels they needed in whatever enterprise they might be engaged. A busi- 
ness apart from the separate undertakings of the partners was recognized 
but not as a juristic person or legal unit. But see West v. The Valley Bank, 
6 Ohio St. 168 (1856); First National Bank v. Cochran, 8 Ohio N.P. 696 
(1901); Deglow v. Kruse, 2 Ohio N.P. 235 (1894). 

19 Onto GEN. Cope § 11260 (1938). 

20 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 328 (2d ed. 1920); 
Burpick, THE LAw oF PARTNERSHIP c. III (2d ed. 1906). 


21In Whitman v. Keith, 18 Ohio St. 134, 144 (1868) it is stated that 
“The purpose of this statute was to give to every partnership of the kind 
which it describes, a status in court as a person, an artificial or ideal per- 
son....” (Emphasis supplied.) Barger-Mitchell Motor Co. v. Levy, 34 Ohio 
App. 84, 170 N. E. 443 (1929), Ungerleider v. Ewers, 20 Ohio App. 79, 153 
N.E. 191 (1925), motion to certify overruled, 23 Ohio L. Rep. 589 (Sup. Ct. 
1925). One Ohio case has broadly stated that the effect of the statute is to 
make the partnership an entity in substance as well as procedure. First 
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The Act’s original draftsman, Dean Ames, was a supporter of 
the entity theory. He prepared several drafts based on that ap- 
proach. After the death of Dean Ames, Dean Lewis submitted two 
drafts to the Commissioners, one based on each view. Experts from 
the practice and teaching field were called in. It was thereupon 
unanimously decided to adopt the aggregate approach as the one 
which would cause the least disruption in existing law.” 


THE ESTABLISHMENT OF THE PARTNERSHIP RELATION 


The most frequently litigated problem in the law of partnership 
occurs at the very threshold: what set of facts constitutes a part- 
nership? It has never been questioned since the famous opinions 
of the Law Lords in 1860 in Cox v. Hickman,” that the field of law 
we now label “partnership” is but a branch of the law of agency. 
Indeed, it was Lord Cranworth’s relegation of profit sharing to the 
position of evidence of the ultimate fact of agency that has made 
that case a landmark in English and American common law. Six- 
teen years later, the Supreme Court Commission of Ohio expressed 
this same basic principle in the words “. . . the foundation of the 
liability of one partner for the acts of another is the relation they 
sustain to each other, as being each principal and agent.*** The 
true test of a partnership relation, at last, is left to be that of the 
relation of the parties as principal and agent.” ~ 

While the Act ** makes sharing in profits prima facie evidence 
of the partnership relation, instead of “cogent often conclusive” 
evidence of the agency relation as stated in Cox v. Hickman, the dif- 
ference would seem more in vocabulary than in substance. The Act 
defines a partnership as “an association of two or more persons to 


National Bank v. Cochran, 8 Ohio N.P. 696 (1901). The cases cited, note 17 
supra, indicate that such is not the effect of the statute. The Act by its 
reaffirmance of the aggregate theory as a matter of substantive law would, 
of course, have no effect on General Code Section 11260 which is a matter 
of procedure. 

22When Nebraska adopted the Uniform Partnership Act in 1943, it 
adopted the entity theory by substituting in Section 6 (1) of the Act “a 
partnership is an association of persons organized as a separate entity to 
carry on business for profit.” Nes. Rev. Stat. § 67-306 (1943). A commen- 
tator on the Nebraska Act was doubtful that the difference in definition 
would affect the result of cases. Williams, The Uniform Partnership Act 
Comes to Nebraska, 22 Nes. L. Rev. 215, 219 (1943). 

23 8 H.L. Cas. 268, 11 Eng. Rep. 431 (1860). 

24 Harvey v. Childs, 28 Ohio St. 319, 321, 322 (1876). Some later Ohio 
cases adopting this test are: Valentine v. Hickle, 39 Ohio St. 19 (1883); 
Southern Ohio Pub. Service Co. v. Public Utilities Commission, 115 Ohio 
St. 405, 154 N.E. 365 (1926); Goubeaux v. Krickenberger, 126 Ohio St. 302, 
185 N.E. 201 (1933). 

25 THe Act §7 (4). 
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carry on as co-owners a business for profit,” “’ and Ohio has paral- 
leled with “a contract of an association by which two or more con- 
tribute money, goods, or labor, to the end that the profit may be 
ratably divided between them.”*’ The same insubstantial difference 
is discernible here. Again, both the Act and the Ohio cases have 
been at pains to contrast certain other relationships which are char- 
acteristically difficult to distinguish from partnerships. 

Thus the Act states that no “inference of a prima facie case 
should be drawn if such profits were received in payment” of a 
debt, as wages or rent, as an annuity to a deceased partner’s widow, 
as interest on a loan, or as consideration for the sale of good will or 
other property.** Further, the sharing of gross returns as distin- 
guished from profits “does not of itself establish a partnership.”*’ 
Counterparts of most of these elaborations will be found in the Ohio 
cases.*° 

As a practical matter, therefore, and disregarding occasional 
trivial verbiage, the Act does not in this respect change the sub- 
stantive law of Ohio. Its contribution is not insignificant, however, 
since its expression is more concise and unequivocal than can be 
found in the sum total of the many Ohio cases.*! 

Thus far nothing has been said to indicate that it makes a dif- 
ference whether a third person is claiming that a partnership rela- 
tion exists or whether one of the alleged partners himself makes 
such a claim. One Ohio case has suggested that even in the absence 
of estoppel parties might be partners as to third persons though not 





26THe Act §6 (1). 

27 Aspinwall v. Williams, 1 Ohio 84, 95 (1823). 

28 Tue Act §7 (4). 

29Tue Act §7 (3). 

Coleman v. LaBounty Amusement Co., 21 Ohio App. 44, 153 N.E. 90 
(1925), motion to certify overruled June 23, 1925, (sharing portion of gross 
receipts as rent). See Wood v. Vallette, 7 Ohio St. 172 (1857) (sharing in 
gross profits does not establish partnership). Cf. Mosier v. Parry, 60 Ohio 
St. 388, 54 N.E. 364 (1899) (position of vendor excludes concept of partner- 
ship with vendee). But see Second National Bank v. Messinger, 13 Ohio 
C.C. 561, 6 Ohio C.D. 197 (1895) (creditor held liable as partner). 

It should be further noted that the Act also enumerates “joint tenancy, 
tenancy in common, tenancy by the entireties, joint property, common prop- 
erty or part ownership” as “not of itself” establishing a partnership, 
“whether such owners do or do not share any profits made by use of the 
property.” Tue Act §7 (2). Several Ohio nisi prius decisions involving co- 
ownership cases are to the same effect, but the issue is rarely raised. For 
full discussion see LINDLEY, PARTNERSHIP 27, 31-33 (10th ed. 1935). 

31 A critic of the Act takes the position that the Act has sharpened the 
tools which the courts use to determine the existence of a partnership. 
Crane, Twenty Years Under the Uniform Partnership Act, 2 U. or Prrr. L. 
Rev. 120 (1936). 
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so among themselves.**? No Ohio case, however, actually has so held, 
and the Act expressly repudiates this possibility.** 

It is apparent, however, that under certain circumstances a 
partnership, just as an agency, may be found to exist as to third 
persons although none exists as between the parties. This, of course, 
rests upon the doctrine of estoppel; and occasions the recognition of 
what is sometimes called an “apparent” as distinguished from an 
actual relationship. It is not founded on the actual presence of the 
indicia discussed above; but on the broad proposition of law that 
even in the absence of such facts, a person who creates or who 
knows of the existence of a false impression is under such a moral 
responsibility as to justify his being treated as though the im- 
pression were in fact true.** The application of this principle is 
restricted to such persons as have been misled into reasonable re- 
liance on this appearance, for only these are the victims of irre- 
sponsibility.** 

Under the Act, partnership liability can only exist where a per- 
son represents himself to be or consents to the representation of 
himself as a member of an existing partnership.*“ If the representa- 
tion is that he is a partner of one or more persons who are not part- 
ners, then a joint liability exists rather than a partnership liability.*’ 
Since, as will be seen, a partner’s contractual obligation is joint any- 
way,** there is no practical difference as to the existence of this 
liability as a matter of substantive law in the two types of cases. 
On the other hand there may be a substantial difference in the 
priorities involved in the distribution of assets in a court of equity 


32 Wood v. Vallette, 7 Ohio St. 172, 178 (1857). See Daly v. Savage, 12 
Ohio App. 471, 473 (1920). 

3° THe Act §7 (1). 

°4 Reber & Kutz v. Columbus Machine Mfg. Co., 12 Ohio St. 175 (1861); 
Speer v. Bishop, 24 Ohio St. 598 (1874); Cook v. Penrhyn Co., 36 Ohio St. 
135 (1880); Russell v. Fenner, 21 Ohio C.C. 527, 11 Ohio C.D. 754 (1901); 
Pastor v. Rosenbaum, 12 Ohio L. Abs. 486 (App. 1932). Occasional decisions 
elsewhere have asserted an affirmative duty to “do all that a reasonable 
and honest man should do, under similar circumstances” to repudiate the 
false impression. Fletcher v. Pullen, 70 Md. 205, 16 Atl. 887 (1889); Note, 
1918D L.R.A. 505. The Commissioners have viewed Ohio as of this 
opinion, but an examination of the cases fails to show recognition, it is 
believed, of such an affirmative obligation. The Commissioners in their note 
to Section 7 of the Act [7 Unironm Laws Ann. 24 (1938)] cite Speer v. 
Bishop, 24 Ohio St. 598 (1874). It would appear, however, that the Supreme 
Court in that case was of the opinion that the defendant had in fact con- 
sented to the use of his name by his son. Dignan v. Brandon Oil Co., 49 N.E. 
2d 576 (Ohio App. 1931) supports the view that a person falsely repre- 
sented as a partner is under no duty to repudiate that representation. The 
Act, Section 16 (1) is in agreement. 
*’ Sohn v. Freiberg & Freiberg, 6 Ohio Dec. Rep. 1175 (Dist. Ct. 1883). 
36 THe Act § 16. 
87 THe Act § 16 (1) (b) and (2). 
38 THe Act $15 (b). 
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in the event of insolvency. This will be discussed in a later section 
dealing with that question.* 

Once a partnership has been established, it continues to exist 
for the duration of the undertaking specified in the agreement or for 
the definite term agreed upon unless earlier dissolved.’ Most part- 
nerships are at will and thus may be terminated at any time by 
any partner without liability.“1 The Act provides that, where a 
partnership for a fixed term or particular undertaking is continued 
after the termination of such term or particular undertaking, the 
partnership becomes one at will and is not automatically brought 
to an end by the expiration of the fixed period or culmination of the 
particular undertaking.** 


THE EFFECT OF THE AcT ON EXISTING PARTNERSHIPS AND OTHER FORMS 
OF PARTNERSHIP 


The Act provides that it “shall not be construed so as to impair 
the obligations of any contract existing when the act goes into ef- 
fect.” ** Since the partnership relation is contractual, it is clear that 
this provision protects all pre-existing partnerships. However, cer- 
tain provisions to be discussed later—such as real estate conversion, 
dissolution, winding up, charging order, and the application of as- 
sets to the payment of debts—have already been construed in some 
jurisdictions to apply to partnerships existing at the effective date 
of the Act.** 


39 The foregoing discussion has related to general partnership. Such 
specialized varieties as joint stock companies, mining partnership and one 
type of business trust will be discussed in the section immediately to follow. 

409 See Scott v. Clark, 1 Ohio St. 382 (1853); Jones v. Jones, Ohio C.C. 
260, 10 Ohio C.D. 71 (1898); Tue Act §31 (1) (a). 

#1 See Eagle v. Bucher, 6 Ohio St. 295, 300 (1856); THe Act § 31 (1) (b); 
§ 23 (1). 

42 THe Act § 23 (1). This situation appears not to have been commented 
upon in any Ohio case. 

438 THe Act § 4 (5). 

44 Wharf v. Wharf, 306 Ill. 79, 137 N.E. 446 (1922), involving change in 
Illinois law brought about by Act treating all real property of partnership 
as converted into personal property “out and out” rather than merely to 
extent needed for partnership debts. The court held this applied to a firm 
formed in 1911. The firm had bought the property in question in 1911 and 
had dissolved in 1921, four years after the passage of the Act in Illinois. 
The case is criticized in 10 Corn. L. Q. 72 (1925); Froess v. Froess, 284 Pa. 
369, 131 Atl. 276 (1925) (dissolution and winding up provisions of the Act 
applied to a partnership formed before passage of the Act in Pennsylvania) ; 
Crossman v. Gibney, 164 Wis. 395, 160 N.W. 172 (1916) (holding to the 
same effect in Wisconsin). See Hobbs v. Virginia Nat. Bank of Petersburg, 
147 Va. 802, 128 S.E. 46 (1925) (raising question as to whether Section 16 
of Act applied to holding out of defendant as partner prior to and after 
passage of Act in Virginia). In Gerding v. Baier, 143 Md. 520, 122 Atl. 675 
(1923) the court held that in view of Section 4 (5) of Act a provision con- 
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It must be borne in mind also that the term “partnership” in- 
cludes joint stock companies, mining partnerships, and a certain type 
of business trust.*° Thus, a joint stock company is essentially a 
partnership with transferable shares. This negates the usual char- 
acteristic of delectus personae and as a logical necessity precludes 
dissolution by transfer either inter vivos or at death. Ordinarily, 
the number of shareholders is large; and as a matter of administra- 
tive convenience, the management is entrusted to a group chosen 
by the membership and having exclusive authority to bind the con- 
cern.*® Although the creature of statute in a few states,*’ in Ohio 
these are common-law partnerships resting on contract.** The term 
business, or Massachusetts, trust has been indiscriminately applied 
to two types of relationships, both originating from contract and 
both having trust features with transferable shares representing 
equitable rather than legal interests. One of these is in reality a 
variety of joint stock company, the other is not, but is a true trust 
and need not concern us here. The difference lies in the presence or 
absence of an agency, which in turn depends upon whether the prac- 
tical control over the trustee rests in the shareholders or not.*® Since 
partnership is but an aspect of the law of agency, it is apparent that 
only the former variety is classifiable as a partnership, or more 
accurately, in view of the transferable shares, as a joint stock com- 
pany. Like most states, Ohio has recognized the validity of both 
forms of organization.*° 





tained in the partnership agreement executed before passage of Act in 
Maryland would be enforced. 

45 Brief note should be made of another relationship referred to in the 
cases as “joint adventures.” The early Ohio view was that these consti- 
tuted merely a variety of partnership. Yeoman v. Leshy, 40 Ohio St. 190 
(1883); Halett v. Fairbanks, 40 Ohio St. 233 (1883). However, the latest 
pronouncement of the Ohio Supreme Court treats a joint adventure as a 
special combination of natural or artificial persons who without creating 
a partnership combine in the conduct of some particular business for profit. 
Bennett v. Sinclair Refining Co., 144 Ohio St. 139 (1944). For purposes of 
this paper, it is sufficient to say that the Act will affect joint adventurers to 
the extent that the courts determine that the rules applicable to partner- 
ship apply to them. See Geisenhoff v. Mabrey, 58 Cal. App. 2d 481, 137 P. 
2d 36 (1936). 

46 For characterization of joint stock company, see Platt v. Colvin, 
50 Ohio St. 703, 36 N.E. 735 (1893); Mecnem, ELEMENTS OF THE LAW oF 
PARTNERSHIP § 35 (2d ed. 1920). 

47 E.g., N. Y. Gen. Ass’ns Law § 4. 

48 McFadden v. Luka, 48 Ohio St. 513, 28 N.E. 874 (1891). 

49 State Street Trust Co. v. Hall, 311 Mass. 299, 41 N.E. 2d 30 (1942); 
WARREN, CORPORATE ADVANTAGES WITHOUT INCORPORATION 327 et seq. (1929). 

50 The joint stock company variety of business trust is recognized in 
Goubeaux v. Krickenberger, 126 Ohio St. 302, 185 N.E. 201 (1933). There 
was at one time serious question as to the validity of the true business or 
Massachusetts trust in the State of Ohio. See 1919 Ops. Att’y Gren. (Ohio) 
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A mining partnership results when tenants in common of min- 
ing property cooperate to develop the property for profit. It differs 
from a co-tenancy in the presence of agency and profit sharing. It 
differs from a general partnership in that there exists a tenancy in 
common in the mining property without the usual characteristics of 
partnership realty, the scope of implied agency is narrow and the 
shares of members are transferable. Though similar to a joint stock 
company it is limited to co-tenancies in mining or oil enterprises." 


The Act does not mention joint stock companies, business trusts 
or mining partnerships. In fact, many provisions of the Act are 
obviously incompatible with the characteristic of transferability of 
shares, a feature common to all three relationships.** Since these 
are specialized varieties of partnerships and since the Act makes no 
provision for them, it can be argued that enactment of the Act im- 
pliedly precludes their existence. The legal literature on the Act 
and the Commissioners’ Notes are noncommittal on this issue. No- 
where is there a reference to these types of partnership. That in 
itself is persuasive that the Act was intended merely to deal with 
ordinary general partnerships, and not with these specialized types. 
This reasoning is supported by a Massachusetts decision rendered 
after the effective date of the Act in that state which holds that the 
Act does not apply to the sort of business trust wherein the mem- 
bers are liable as partners. This conclusion is applied to the extent 
at least that the Act is inconsistent with the contract terms of the 
business trust. Specifically, it was held in State Street Trust Co. v. 
Hall ** that the provisions of the Act permitting a partner to dis- 
solve the partnership even though the term of the partnership had 
not expired ** did not apply to a business trust in the nature of a 
partnership. It would appear, therefore, that the enactment of the 
Act in Ohio would not prevent the continued existence and further 
creation of joint stock companies, mining partnerships, and business 
trusts wherein the members are liable as partners. The Act may 
well be applicable, however, to those forms of business to the extent 
that they are already subject to general partnership law under the 
common law, Their peculiar characteristics would not however be 
affected. 

Ohio statutory law already provides for two specialized types 


No. 575, No. 597. The validity of that type of business organization seems 
now to be established. State ex rel. Stuart v. Meyer, 19 Ohio App. 136, 24 
Ohio L. Rep. 273 (1925); 1931 Ops. Art’y GEN. (Ohio) No. 3438. 

51 For characteristics of mining partnership, see Ervin v. Masterman, 
16 Ohio C.C. 62, 8 Ohio C.D. 516 (1898); Mecuem, ELEMENTS OF THE LAW OF 
PARTNERSHIP § 37 (2d ed. 1920). 
52 FE. g., THE Act §§ 25 (2) (d), 31, 32. 
53311 Mass. 299, 41 N.E. 2d 30 (1942). 
54THe Act §31 (2). 
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of partnerships not included under the category of general part- 
nerships covered by the Act. Each of these is purely a creature of 
statute and differs chiefly in the degree of personal liability to which 
their members are subjected. One of these, limited partnerships,” 
is expressly made subject to the Act, “except in so far as the statutes 
relating to such [limited] partnerships are inconsistent herewith.” ** 
The other, partnership associations,®’ would seem clearly excluded 
from operation of the Act by the reference to “any association 
formed under any other statute” as “not a partnership under this 
act.”5§ 


Another aspect of the effect of the Act on other forms of busi- 
ness organizations relates to the capacity of a corporation to be a 
partner. The term “person” under the Act includes “individuals, 
partnerships, corporations, and other associations.”** As heretofore 
stated, the Act defines a partnership as an association of “two or 
more persons.”*° Therefore, as far as the Act is concerned there is 
nothing to prevent a corporation from being a member of a part- 
nership. On the contrary, the authority is expressly provided. This 
does not necessarily mean, however, that as a matter of corporation 
law a corporation may become a partner for basically the capacity 
and authority of a corporation is a matter of corporation law. Under 
Ohio law, at least, since the Corporation Code of 1927 as amended," 
corporations have all the authority of natural persons; * it would 
seem that a corporation might have the capacity to become a part- 
ner. This, however, would be true whether or not the Act is passed. 
While no case has been found denying a corporation the capacity to 
become a partner since the enactment of the Corporation Code, 
decisions prior to that time forbade corporations this capacity." 





55 Ou10 GEN. Cope §§ 8036-8058 (1938). 

56 THe Act §6 (2). 

57 Onto GEN. Cope’ §§ 8059-8078 (1938). 

58THe Act § 6 (2). 

59 THE Act § 2. 

60THE AcT § 6. 

61 Out0 GEN. ConE § 8623 (1938). 

62 Onto GEN. CopvE § 8623-8 (1938). 

63 Merchants’ National Bank v. Standard Wagon Co., 65 Ohio St. 559, 
63 N.E. 1124 (1901), without opinion; Geurinch v. Alcott, 66 Ohio St. 94, 63 
N.E. 714 (1902). One of the historic reasons used in arriving at this result 
is that to permit a corporation to become a partner would be in violation 
of statutes vesting the management of a corporation in the board of direc- 
tors. The Merchants’ National Bank v. The Standard Wagon Company, 6 
Ohio N.P. 264, 9 Ohio Dec. (N.P.) 380, aff’d, 7 Ohio N.P. 539, 10 Ohio Dec. 
(N.P.) 81, aff'd without opinion, 65 Ohio St. 559, 63 N.E. 1124 (1901). Sec- 
tion 8623-55 of the Ohio General Code vests the management of Ohio 
corporations in the board of directors. 
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The Act might well be a fortifying link for a new chain of thought 
as to corporate capacity.** 


AUTHORITY AND SCOPE 


The essence of partnership is the mutual agency of all the part- 
ners to bind each other jointly on all contracts within the scope of 
the partnership business.*° This authority, of course, falls into the 
conventional categories long recognized in the mother field of 
agency. Thus a partner not only has whatever express authority 
has been conferred upon him by his co-partners, but has in addi- 
tion whatever authority may be implied as incidental to or as neces- 
sary for such authority or as may be implied from custom or usage." 
An act of a partner for which authority cannot be found in the agree- 
ment or implied from any of these circumstances is not binding upon 
his co-partners; it is not, in short, a partnership act. None of these 
agency principles has been changed by the Act. In fact they are 
specifically incorporated in it. 


This is due to the express recognition in the Act of the appli- 
cation of the law of agency, and to the broad statement of agency 
powers set forth in four propositions: (1) that every partner is agent 
for the firm for all acts apparently in the usual course of firm busi- 
ness, unless no authority in fact exists to the knowledge of the third 
person;** (2) that an act not apparently for such purposes does not 
bind unless authorized; (3) that certain acts are not binding unless 
authorized or performed by all the partners, except in case they 
have abandoned the business;*° and (4) that no act in contravention 
of a restriction on authority shall bind the partnership to persons 
with knowledge of the restriction.” 





64 See Memphis Natural Gas Co. v. Pope, 178 Tenn. 580, 586, 161 S.W. 
2d 211, 213 (1941), aff'd, 315 U.S. 649 (1942), holding that a foreign natural 
gas company had such an interest in division of profits received by local 
power company, that the gas company was liable for state excise tax. In 
dicta the court stated that the language of the Act then in effect in Tennes- 
see indicated that a corporation may be a partner. 

65 See text page 620 supra. 

66 McGrath v. Cowen, 57 Ohio St. 385, 49 N.E. 338 (1898); Union Nat. 
Bank v. Wickham, 18 Ohio C.C. 685, 6 Ohio C.D. 790 (1894). 

67 Tue Act §4 (3). 

68 THe Act § 9 (1). 

69 THe Act §9 (2). 

70THe Act §9 (3). 

71 THe Act § 9 (4). The agency parallel is found in the contrast be- 
tween mere instructions and a limitation of authority. Van Santvoord v. 
Smith, 79 Minn. 316, 82 N.W. 642 (1900); American Lead Pencil Co. v. 
Wolfe, 30 Fla. 360, 11 So. 488 (1892); Law v. Stokes, 32 N.J.L. 249 (1867); 
Hatch v. Taylor, 10 N.H. 538 (1840). 
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With possibly two minor exceptions,” these principles either 
state or are consistent with present Ohio decisions. The Act’s con- 
tribution here is in terms of clarity of expression rather than of 
novelty or variation of substance. 


From the standpoint of tort liability of partners the Act likewise 
makes no change. The traditional joint and several liability of part- 
ners for torts committed by co-partners, employees, agents or serv- 
ants, within the partnership scope is clearly reflected not only in the 
statement in Section 4 (3) that “The law of agency shall apply un- 
der this act,” but again in Section 13, and more particularly in Sec- 
tion 15 (a) where the liability described in Section 13 is expressly 
stated to be joint and several.*® 


NATURE OF PARTNERSHIP LIABILITY 


Thus as accurate an epitome of the present state of Ohio law 
as can be formulated is perhaps that the substantive contract li- 
ability of partners for obligations incurred within the scope of the 
partnership business, is still essentially joint in its nature, but that 
procedurally speaking, there have been superimposed by statute a 
series of attributes more akin to a joint and several relationship. 


The mystic quality of “jointness” makes all joint obligors neces- 


72a. In Wilcox v. Singletary, Wright 420 (1833) the Ohio Supreme 
Court held that one partner has implied authority to submit a disputed 
partnership claim to arbitration. The Act denies this authority to less than 
all the partners in Section 9 (3) (e). 

b. Tue Act §9 (3) (a) and one Ohio case, Holland & Pettitt v. Drake, 
29 Ohio St. 441 (1876) agree that less than all the partners have ordinarily 
no implied authority to make an assignment for the benefit of creditors. 
Another Ohio case, however, permits one partner to make an assignment for 
benefit of creditors if he can prove that the absent partner is inaccessible 
for consultation. H. B. Clafflin Co. v. Evans, 55 Ohio St. 183, 45 N.E. 3 
(1896). Section 9 (3) of the Act permits less than all of the partners to 
make such an assignment where the non-assenting partner has abandoned 
the business. Literally, therefore, the Act appears to do away with the ex- 
ception permitted by Ohio case law. This would be unfortunate in the rare 
case where a partner was inaccessible but had not abandoned the business. 
It is believed that under Sections 4 (3) and 5 of the Act a court could apply 
the existing Ohio exception. 

73 While it is clear from Sections 13, 14 and 15 (a) of the Act that part- 
ners are jointly and severally liable for the torts of one of the partners 
committed in the ordinary course of the business of the partnership, the 
Act is not explicit as to the nature of the liability of the partners when the 
tortious act is committed by an employee of the partnership in the ordi- 
nary course of business. Judicial construction of the Act in other states 
has viewed this liability of the partners as joint and several also, just as 
it was at common law. Weaver v. Marcus, 165 F. 2d 862 (C.C.A. 4th 1948); 
Soberg v. Sanders, 243 Mich. 429, 220 N.W. 781 (1928); Note, 34 Va. L. Rev. 
614 (1948). 
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sary parties in actions at law,"* makes each liable for all with a 
secondary right of contribution,”® and entails the concept of sur- 
vivorship of obligation when sued upon on the law side of the 
court.”* Equity’s more lenient rules as to parties, plus its ready con- 
version of joint into joint and several obligations at death has long 
been another story.” 


As has been seen, partnership torts have traditionally been joint 
and several,’* and consequently by their very nature have provided 
plaintiffs both at law and in equity with alternative choice of 
parties.” Further, even though survivorship operates as to its joint 
aspect, that aspect of the obligation that is several becomes the li- 
ability of the deceased partner’s estate.*° 


The statutory changes in Ohio have affected substantive rights 
to some small degree, procedural aspects markedly. The Probate 
Code has converted joint obligations into joint and several at death 
in actions at law as well as in equity.*! While suits against partners 
in contract actions still require the initial joinder of all,** the statute 
now permits the action to proceed to judgment against less than 
all even though some have not been served with process.** These 
latter, if later served, may thereafter be made parties to that judg- 
ment.** 


Levy of execution in the case of joint obligors at common law 
would lie against the property of any one of those served.** While 
this remains true in Ohio, a statute has added the right to levy upon 
the joint property as well even where all defendants are not indi- 


74 Choteau v. Raitt, 20 Ohio 132, 144 (1851). 

75 Gaylord, Son & Co. v. Imhoff & Co., 26 Ohio St. 317 (1875). 

76 Beach v. Hayward, 10 Ohio 455 (1841). See Weil v. Guerin, 42 Ohio 
St. 299 (1884). 

77 See Burgoyne v. Ohio Life Ins. & Trust Co., 5 Ohio St. 586, 587 
(1855). 

78 Big Store Co. v. Levine, 22 Ohio N.P. (N.S.) 469 (1920). 

79 All partners are not necessary parties but any one or more of the 
members of a partnership may be sued for a firm tort. Big Store Co. v. 
Levine, 22 Ohio N.P. (N.S.) 469 (1920). 

80 See Reeve v. Wheeler, 11 Ohio L. Rep. 510 (C.P. 1910). 

S!1 Onto Gen. Cope § 10509-139 (1938): Applied or discussed in Bur- 
goyne v. Ohio Life Ins. & Trust Co., 5 Ohio St. 586 (1855); Weil v. Guerin, 
42 Ohio St. 299 (1884); Simon v. Rudner, 43 Ohio App. 38, 182 N.E. 650 
(1932). 

82 Onto GEN. Cope §$ 11256 (1938). Bazell v. Belcher, 31 Ohio St. 572 
(1877); Ohio Well Supply Co. v. Scott, 11 Ohio N.P. (N.S.) 123 (1910). 

83 Onto GEN. CopE §§ 11299, 11583 (1938). 
84 Onto GEN. Cope § 11644 (1938). 
85 See Hawkins v. Lasley, 40 Ohio St. 37, 38 (1883). 
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vidually served.** Further, levy will reach the separate property of 
any obligor later served and made a party to the judgment. 


In case suit against less than all joint obligors results in judg- 
ment, it is the common-law view that the original joint cause of ac- 
tion is merged in the judgment and all unserved obligors are thereby 
released.** This too has been modified in Ohio, in that even after 
judgment action may still be brought against parties not served, at 
least until the cause of action has been extinguished by satisfaction.** 


Finally, while the common-law doctrine that a release of one 
joint or joint and several obligor releases all °° still obtains during 
the active life of the partnership, the legislature has now provided 
that compromise of contract obligations after dissolution constitutes 
a discharge only of the party negotiating it, leaving the obligation of 
his co-partners still intact.*' Tort obligations are not dealt with in 
this statute.*? 

The Uniform Act leaves this background undisturbed. The sub- 
stantive nature of joint liability in contract, joint and several in 
tort, is reaffirmed.** As under modern Ohio statutes, the estate of a 
deceased partner is made liable for partnership debts.*%* No pro- 
vision is made in the Act as to parties, judgment or executions, in 
actions on joint obligations.** The Act thus affirms certain aspects 
of Ohio law and makes no reference to others. If adopted, it would 
accomplish no change. 


86 On10 GEN. CopE §10418 (1938). 

87 Ou10 GEN. Cope § 11644 (1938). 

88 Sloo v. Lea, 18 Ohio 279 (1849); National LaFayette Bank v. Scott, 
13 Ohio Dec. (N.P.) 600 (1903). 

89 Stone v. Whittaker, 61 Ohio St. 194, 55 N.E. 614 (1899); Yoho v. 
McGovern, 42 Ohio St. 11 (1884). 

90 Westcott v. Price, Wright 220 (Ohio 1833). 

1 OntO GEN. Cope § 8079 (1938). This section is limited to compromises 
effectual after dissolution. Ohio General Code Section 8084 makes Section 
8079 applicable to all jaint debtors. Even though partners are joint debtors 
the courts have held this section inapplicable to compromises effected before 
dissolution. Robinson v. Bergholz, 4 Ohio Dec. Rep. 103 (C.P. 1878); see 
Walsh v. Miller, 51 Ohio St. 462, 485 (1894). But see Wheeling Corrugating 
Co. v. Veach, 7 Ohio N.P. 156, 157 (1897). 

92 Moore v. Pittsburgh C. C. & St. L. Ry., 7 Ohio N.P. (N.S.) 368 (1908); 
Heyndricks v. Faudel, 16 Ohio C.C. (N.S.) 26, 37 Ohio C.C. 293 (1908); Gil- 
bert v. Timms, 7 Ohio C.C. (N.S.) 253, 28 Ohio C.C. 107 (1905). Contra: 
Jenkins v. Pachoud & Co., 18 Ohio Dec. (N.P.) 321 (1907). Cf. Spencer v. 
Spencer, 53 Ohio St. 682 (1895) (no opinion) (tort claim had been reduced 
to judgment before compromise effected). 

*3 THe Act § 15. 

THE Act § 36 (4). 

%5 The Commissioners’ note to Section 15 (b) of the Act states that the 
purpose of the Act is to make uniform the substantive law of partnership, 
and therefore where a state such as Ohio has already procedurally declared 
the liability to be joint and several, it would not be out of line with the 
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NATURE OF PARTNERSHIP PROPERTY; PERSONALTY 


Partnership assets at common law consist of all the partnership 
property, personal or real, tangible or intangible, whether acquired 
by way of capital or advances made to the firm by the members, or 
acquired with partnership funds.** The principal test used to de- 
termine whether property is partnership property is the intent of 
the partners.** In the absence of evidence of expressed intent, the 
courts will infer an intent from the attending circumstances, such as 
the source of the property, the purpose for which it was acquired, 
the manner in which it was acquired and the method of dealing 
with it.** In the case of personal property, conveyances can be 
taken and conveyed in the firm name, title being viewed neverthe- 
less as in the partners themselves.*’ None of the partners has an 
exclusive right to such property. All have an equal right to possess 
it for purposes of the business of the partnership.’ No one partner 
can transfer legal title to any specific personal property save for 
partnership purposes.'”' 


The courts have agreed that the co-ownership of personal prop- 
erty by partners is neither a tenancy in common nor strictly a joint 
tenancy. The right of survivorship exists but only to the extent of 
payment of partnership obligations.’ Perhaps the most apt de- 
scription, as some writers have said, is “tenancy in partnership.” *** 
From all of this it is apparent that each individual partner’s interest 
in the partnership property is a share in the proceeds of the prop- 
erty after the payment of partnership debts.’™ 


The Act makes no changes with respect to partnership assets, 
or the nature of each partner’s interest in partnership personal 
property. It provides in Section 8 (1) that “all property originally 





principle of uniformity to make an appropriate change in Section 15 (b). 
The authors feel that such a change is unnecessary. The enactment of 
Section 15 (b) stating that, substantively speaking, partnership contrac- 
tual liability is joint would not repeal the Ohio legislation discussed in the 
text since that legislation is merely procedural. 

96 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 138 (2d ed. 1920). 

97 See Rammelsberg v. Mitchell, 29 Ohio St. 22, 47 (1875). 

98 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP §§ 139-141 (2d ed. 
1920). 

9 Id. at §§ 150-152. 

100 Nixon v. Nash, 12 Ohio St. 647 (1861). 

101 See Page v. Thomas, 43 Ohio St. 38, 43, 1 N.E. 79, 82 (1885). 

102 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 143 (2d ed. 1920). 

103 Td. at § 144. 

104 Ludlow v. Cooper, 4 Ohio St. 1 (1854); Place v. Sweetzer, 16 Ohio 
142 (1847); Fisher v. Lang, 10 Ohio Dec. Rep. 178 (Sup. Ct. 1887); see Page 
v. Thomas, 43 Ohio St. 38, 43, 1 N.E. 79, 82 (1885); Rodgers v. Meranda, 7 
Ohio St. 179, 181, 182 (1857); Horner v. Meyers, 29 Ohio L. Bull. 403 (Super. 
-Ct. 1898). 
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brought into the partnership stock or subsequently acquired by pur- 
chase or otherwise, on account of the partnership, is partnership 
property,” and in Section 8 (2) that “unless the contrary intention 
appears, property acquired with partnership funds is partnership 
property.” Under this language, as at common law, the criterion 
whether a particular item of property is partnership property is 
intent of the partners.*** Section 25 provides that each partner, sub- 
ject to the provisions of the Act and to any agreement between the 
partners, has an equal right with his partners to possess specific 
partnership property for partnership purposes, but no right inde- 
pendent thereof; that the separate right of each partner is not 
assignable by the separate partner; that it is not subject to attach- 
ment or execution of his separate creditors; and that on the death 
of a partner his right vests in the surviving partner (or partners) 
but that such survivor has no right to possess the partnership prop- 
erty for any but partnership purposes. Section 26 provides that “a 
partner’s interest in the partnership is his share of the profits and 
surplus, and the same is personal property.” The Act describes the 
interests of each partner in specific partnership property as a “ten- 
ancy in partnership.” ?°° This is clear recognition of an ownership 
but of a type distinct from either tenancy in common or joint 
tenancy. 

Each partner has a right to receive the balance of firm assets 
in cash after firm debts are paid.’*’ The partners are therefore not 
entitled to partition of property remaining in kind after firm credit- 
ors have been paid.’ 


THE REAL PROPERTY PROBLEM 


It is a long-standing principle that legal title to real property 
must vest in a legal person.’ A partnership not being a legal per- 
son at common law can not therefore receive *!” or convey 111 real 


105 5 State Bank v. ester Bros., 44 Wee. 244, 7 P. 24 572. (1932), re- 
hearing denied, 44 Wyo. 456, 13 P. 2d 564 (1932); Block v. Schmidt, 296 Mich. 
310, 296 N.W. 698 (1941); Quinn v. Leidinger, 107 N.J. Eq. 188, 152 Atl. 249 
(Ch. 1930), aff'd, 110 N.J. Eq. 663, 160 Atl. 537 (Ct. Err. & App. 1932). 

106 THe Act § 25. 

107 THe Act § 38. 

108 See Dow v. Beals, 149 Misc. 631, 632, 268 N.Y. Supp. 425, 427 (Sup. 
Ct. 1933); Higgins v. Chicago Title & Trust Co., 312 Ill. 11, 25, 143 N.E. 482, 
487 (1924); Swarthout v. Gentry, 62 Calif. App. 2d 68, 144 P. 2d 38 (1944), 
wherein the court without reference to the Act stated it would permit a 
distribution in kind if all partnership debts were paid and the partition 
would not be to the detriment of either partner. 

109 2 TIFFANY, REAL Property § 443 (3d ed. 1939). 

110Rammelsberg v. Mitchell, 29 Ohio St. 22 (1875); Bank v. Johnson, 
47 Ohio St. 306, 24 N.E. 503 (1889); Teare v. Cain, 7 Ohio C.C. 375 (1893). 
111 Stambaugh v. Smith, 23 Ohio St. 584 (1873). 




















1948 | UNIFORM PARTNERSHIP ACT 633 


property in its firm name. If on the other hand legal title is taken 
in the individual names of several or all the partners, they hold the 
title, as tenants in common,'’* and the legal interest of each will 
pass to his heirs."** In addition, if a deceased partner leaves a sur- 
viving spouse, the latter is entitled to common law curtesy or dower, 
or today statutory dower in legal estate.** These principles are all 
too logical products of a combination of the aggregate theory of 
partnership and the real property concept of legal title, but they 
have given rise to a variety of questions as to locus of title and have 
rendered the settlement of partnership affairs upon dissolution ex- 
ceedingly difficult. However, as partnership use of, and dealings in, 
real. estate have become more frequent, courts of equity have 
evolved a set of quite different criteria for the determination of 
equitable interests.'*° These are, in a sense, superimposed on the 
framework of legal interests. But to accomplish this readjustment, 
the equity court must first determine whether the property is what 
it terms “partnership real estate.” 

Fundamentally this is said to be a matter of intent,’*® but, as 
has been seen, in the absence of express statements, certain indicia 
of this intent are seized upon as adequate to establish it. Although 
separate ownership of the property prior to formation of the part- 
nership is presumed to continue,''’ land that is later acquired and 
paid for with firm funds is viewed as partnership real estate.''* 
Equity treats this property as having the incidents of personalty 
and describes it as “converted.” '” 

At this point Ohio courts have introduced marked confusion by 
the assertion that this conversion may be of two sorts. Thus, land 
bought with firm funds but not actually needed for firm purposes 
or used in the firm business, is described as converted in equity sub 
modo; **° while property not only bought with firm funds but both 
needed and used in the firm business is regarded as converted out 
and out.'*' While the courts of equity have viewed this property 








112 Greene v. Graham, 5 Ohio 264 (1831). See Miller v. Proctor, 20 
Ohio St. 442, 445 (1870). 

113 Rammelsberg v. Mitchell, 29 Ohio St. 22 (1875); Greene v. Graham, 
supra note 112. 

114.2 TrrFANY, REAL Property § 504 (3d ed. 1939). Cf. Greene v. Greene, 
1 Ohio 535 (1824); Sumner v. Hampson, 8 Ohio 328 (1838). 

115 See Sumner v. Hampson, supra note 114, at 365. 

116 Rammelsburg v. Mitchell, 29 Ohio St. 22 (1875). 

117 Jones v. De Camp, 2 Ohio N.P. (N.S.) 133 (1903), aff'd without 
opinion, 72 Ohio St. 616, 76 N.E. 1123 (1905). 

118 Rammelsberg v. Mitchell, 29 Ohio St. 22 (1875). 

1192 TrrFANy, Rea Property § 447 (3d ed. 1939). 

120 Rammelsberg v. Mitchell, 29 Ohio St. 22 (1875). 

121 Rammelsberg v. Mitchell, supra note 120. The courts of most 
American jurisdictions do not make a distinction between conversion sub 
modo or pro tanto, and conversion out and out. They ordinarily regard all 
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as having the incidents of personalty in both instances for the dura- 
tion of the conversion, they have considered the period during which 
this conversion is effective as of different durations in the two cases. 
Thus, when the property is no longer needed to satisfy the claims of 
firm creditors in the case of sub modo conversion, its character as 
personalty ceases; '** whereas in the case of out-and-out conversion 
this characteristic endures even after firm debts are paid.’** In 
either event, during the period that the real estate still retains its 
character of personalty in equity, the equitable ownership is dis- 
tributed as personalty on death, and is free from dower.'** 


It is in relation to this confusing problem of partnership real 
estate that the Act makes one of its major contributions. This is 
accomplished by the sum total effect of provisions defining partner- 
ship property, the mode of its conveyance and the nature of each 
partner’s interest in firm real estate. 


Section 8 (3) of the Act provides that “any estate in real prop- 
erty may be acquired in the partnership name. Title so acquired 
can be conveyed only in the partnership name.” ?*”° This section is 
permissive rather than mandatory with respect to acquisition of 
real property by the partnership. It avoids, however, the necessity 
of taking title to partnership property in the names of the several 
partners 77° and in consequence also avoids the problems which 
have arisen under the common law as to the location of legal title 
when real property was conveyed to the partnership in its firm 
name. To the extent utilized, it should avoid any question as to 
whether the property is firm property. Certainly where real prop- 
erty is taken in the firm name, it will be considered partnership 
property in the absence of compelling proof to the contrary.'*’ 

The fact that property is not taken in the firm name, however, 
does not indicate that the real estate is not partnership property. 
Section 10 (3) states that title to real estate may also be taken in 





partnership real estate as being converted sub modo only. 2 Tirrany, REAL 
Property § 447 (3d ed. 1939). Mecnem, ELEMENTS OF THE LAW OF PARTNER- 
sHIP § 163 (2d ed. 1920). 

122 Rammelsberg v. Mitchell, supra note 120. 

123 Rammelsberg v. Mitchell, supra note 120; Ludlow v. Cooper, 4 Ohio 
St. 1 (1854); Fisher v. Lang, 10 Ohio Dec. Rep. 178 (Super. Ct. 1887). 

124 Rammelsberg v. Mitchell, supra note 120; Greene v. Greene, 1 Ohio 
535 (1824); Sumner v. Hampson, 8 Ohio 328 (1838). 

125 Section 8 (4) of the Act provides that the entire estate of the 
grantor passes when a conveyance of real property is made to a partner- 
ship in the partnership name. This section is probably unnecessary. Ohio 
General Code Section 8510-1 provides that no words of inheritance are 
needed to pass a fee simple estate. 

126 See Scheurman v. Farbman, 245 Mich. 688, 224 N.W. 604 (1929); 
Windom Nat. Bank v. Klein, 191 Minn. 447, 254 N.W. 602 (1934). 

127 See Windom Nat. Bank v. Klein, supra note 126. 
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the name of one or more of the partners.'** Moreover, the defini- 
tion of partnership property does not, of course, require the taking 
of title in the firm name. As a matter of fact, this definition as con- 
tained in Sections 8 (1) and (2) appears broader than at common 
law. Under the Act partnership property includes not only “prop- 
erty brought into the partnership stock originally” but also “prop- 
erty acquired by purchase or otherwise, on account of the partner- 
ship”, a phrase more ‘comprehensive than the usual common-law 
requirement of purchase with partnership funds. 

Save for the sections dealing with conveyances,’** the Act makes 
no distinction between real and personal property. As has already 
been noted, it provides that each partner has only a “tenancy in 
partnership” in specific partnership property, whether personal or 
real.**° The nature of this tenancy is such that the partner has only 
an equal right with his partners to possess the specific partnership 
property, his right is not assignable, is not subject to attachment or 
execution, and on his death it vests in the surviving partner and is 
not subject to dower.’ 

The Act also provides that a partner’s interest in the partner- 
ship is his share of the profits and surplus,'** and this, of course, is in 
the nature of personal property. Upon dissolution, each partner may 
have the partnership property applied to discharge its liabilities, 
and the surplus applied in cash to pay the net amount owing to each 
partner.'** Thus, to use the judicial terminology, the Act effects a 
conversion of real property at law comparable to that now restricted 
to courts of equity. Expressed differently, for partnership purposes, 
all real property of the partnership whether necessary to, and used 
in, the partnership or not, is considered personalty,—the conversion 
is therefore out-and-out. The conversion is no longer restricted to 
proceedings in equity. By virtue of the Act, it is equally effective at 
law.*** 

128 Some illustrative cases under the Act holding property taken in 
individual names of partners to be partnership property are: Bratton v. 
Morris, 54 Idaho 743, 37 P. 2d 1097 (1934); Shanahan v. Olmsted County 
Bank & Trust Co., 217 Minn. 454, 14 N.W. 2d 433 (1944); Matter of Allen, 
148 Misc. 488, 266 N.Y. Supp. 277 (Super. Ct. 1933). 

129 THe Act § 10. 

130 THe Act § 25. 

131 THe Act § 25. 

132 THe Act § 26. 

133 THe Act § 38. 

1844, Wharf v. Wharf, 306 Ill. 79, 137 N.E. 446 (1922); Altman v. Alt- 
man, 271 App. Div. 884, 67 N.Y.S. 2d 119 (1946); In re Dumarest’s 
Estate, 146 Misc. 442, 262 N.Y. Supp. 450 (Surr. Ct. 1933). See Smith v. Guy, 
23 Tenn. App. 352, 144 S.W. 2d 702 (1940); cert. denied by Tenn. Sup. Ct. 
Oct. 5, 1940. 

b. If the Act is to be enacted in Ohio a slight change should be made 
in Section 25 (2) (e). That section states that “A partner’s right in specific 
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While dealing with real property, it is perhaps appropriate to 
discuss one problem of conveyancing under the Act that has caused 
concern to some commentators.'** As previously mentioned, the Act 
provides that real property acquired by the partnership in the firm 
name may be conveyed in the firm name.’** Any partner acting 
within the scope of his authority as a partner may convey the title 
to the property by a conveyance thus executed.'* If the conveyance 
is not within the scope of the conveying partner’s authority, the 
partnership may recover the real estate so conveyed unless it has in 
the meantime been conveyed by the grantee to a holder for value, 
without the knowledge that the partner in making the conveyance 
has exceeded his authority.’** Two queries arise. How will the title 
examiner know that the partner who executed the conveyance was 
in fact a partner or had authority to convey? Further, won’t the 
holder for value from the partnership grantor be placed upon in- 
quiry as to the authority of the executing partner, since a check 
of the vendor’s title will disclose a partnership in the chain of title? 
Mr. Lewis, the draftsman of the Act, has given his answer to both 
queries. As to the first, he suggests that the acknowledgment by the 
executing partner will undoubtedly state that he is a partner and 
that he is authorized to convey the property.’*® This he points out 
is all that appears as to the authority of a corporation to convey real 
estate. If the grantee wishes to relieve all uncertainty, he may get 
a certified statement from the other partner, just as a person taking 
title from a corporation may make certain by obtaining a certified 
copy of a resolution of the board of directors authorizing the con- 
veyance and of the appointment of the officers executing the con- 


partnership property is not subject to dower, curtesy, or allowances to 
widows, heirs or next of kin.” “Curtesy” has been abolished in Ohio. 
Onto GEN. Cope § 10502-8 (1938). Dower, unless the property has been 
conveyed during coverture without joinder, expires at death. Ouro GEN. 
Cope § 10502-1 (1938). At the death of the spouse owning the legal estate, 
the surviving spouse is entitled to a statutory inheritance in lieu of dower 
and this may be elected even against the will. Onto Gren. Cope §§ 10502-1, 
10503-4, 10504-55, 10504-61 (1938). Accordingly, for adoption in Ohio Sec- 
tion 25 (2) (e) should be amended to read “A partner’s right in specific 
partnership property is not subject to dower, statutory interest of a surviv- 
ing spouse, of heirs or of next of kin, or allowances to a surviving spouse 
or minor children.” 

135 Crane, The Uniform Partnership Act, A Criticism, 28 Harv. L. Rev. 
762, 779 (1915); Day, Uniform Partnership Act with Oregon Notes, 22 Ore. 
L. Rev. 207 (1943). But see Williams, The Uniform Partnership Act Comes 
to Nebraska, 22 Nes. L. Rev. 215, 221 (1943). 

136 THe Act § 8 (3). 

1837 THe Act § 10 (1). 

138 THe Act § 10 (1). 

189 Lewis, The Uniform Partnership Act—A Reply to Mr. Crane’s 
Criticism, 29 Harv. L. Rev. 291, 298 (1916). 
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veyance as an officer. As to the second query, the Act by clear 
implication provides that mere knowledge that a partnership once 
owned the property is not enough to put a remote grantee on notice 
concerning the executing partner’s authority.’*° This is the whole 
import of the language “. . . or unless such property has been con- 
veyed by the grantee or a person claiming through such grantee 
to a holder for value without knowledge that the partner, in making 
the conveyance, has exceeded his authority.” ** The knowledge in 
question clearly relates to the excess of authority, not merely to 
the existence of a partnership. The use of the word “knowledge” 
instead of the word “notice” fortifies this conclusion in view of the 
definition of these two terms as contained in the Act.'** 


RiGHT OF SEPARATE CREDITOR OF AN INDIVIDUAL PARTNER TO ATTACH 
PARTNERSHIP INTERESTS—THE CHARGING ORDER 


The familiar principle that a creditor may reach his debtor’s 
assets and apply them to the satisfaction of his debt, has a special 
significance when the debtor is a partner and among his assets is 
his interest in the partnership. As has been seen, this interest is a 
right to a distributive share in such residue of partnership assets as 
may not be needed for the payment of firm obligations; during the 
active continuance of the partnership this is viewed in the case of 
personalty, as a nonexclusive co-tenancy with the right of survivor- 
ship; in the case of real estate, as a legal estate consistent with the 
language of the deed, subject to an equitable estate as formulated 
by the doctrine of conversion as previously stated.'** 

The ordinary processes of a law court are hardly suited to the 
appropriation of this sort of an interest to the claims of a creditor. 
Levy of an attachment or execution involves the taking of posses- 
sion, and to take possession of an intangible right to an undeter- 
mined distributive share poses a problem of no mean difficulty to the 
practical-minded arm of the law. 


This problem has already been encountered in Ohio with the 
result that it has been held, for lack of better solution, that the 
separate creditor of a partner may secure a levy upon partnership 
assets with a view to the sale of so much of the debtor’s residuary 
share therein as may be needed to satisfy the debt.‘** The purchaser 


140 Day, Uniform Partnership Act with Oregon Notes, 22 Ore. L. Rev. 
207, 210 (1943). In footnote 12 on page 210, Mr. Day set forth an excerpt 
of a letter received from Mr. Lewis commenting on this problem. 

141 THe Act § 10 (1). 

142 THe Act § 3. 

143 See text pp. 631-635 supra. 

144 Nixon v. Nash, 12 Ohio St. 647 (1861); Sutcliffe v. Dohrman, 18 
Ohio 181 (1849); Place v. Sweetzer, 16 Ohio 142 (1847). 
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becomes a tenant in common with the partners to the extent of his 
interest but with no right to use the property nor himself to become 
a partner.'*® In the interim, the officer’s possession has interrupted 
the firm business and the nature of the interest offered for sale is 
too uncertain to bring an adequate price.*** 


This wholly impracticable situation has been partially relieved 
by assistance from the equity side by means of an injunction of the 
sale pending the determination of the nature and value of the 
debtor-partner’s interest through an accounting.’** This is obtain- 
able at the behest of any of the partners, including the debtor, or of 
the creditor himself.'** At best this procedure is unwieldy for the 
creditor and disturbing to firm business. At worst, it is readily 
susceptible to abuse in forcing solvent partners to pay the debts of 
an insolvent co-partner as the price of avoiding disruption of the 
business. 


A separate creditor’s effort to reach his debtor-partner’s interest 
in partnership real estate is rendered slightly less complex by the 
fact that legal title may in fact be in the debtor and thus subject 
initially to the acquisition of a legal lien. But here again he is faced 
by the principle that such title is held in trust for the payment of 
firm debts, and since it is but a right to a distributive share after 
firm debts are paid, his lien in the last analysis is subordinate to 
the claims, and even the after-acquired liens, of firm creditors.'** 


The Act would drastically revise the procedure available to a 
separate creditor in satisfying his claim against a debtor partner 
out of his debtor’s interest in the partnership. It has already been 
noted that the Act creates a tenancy in partnership with incidents 
comparable to those which courts of equity have superimposed on 
legal estates; it makes these incidents legal incidents.**® In fact, it 
expressly provides that a partner’s right in specific partnership 
property is not subject to attachment or execution at the instigation 
of a separate creditor of an individual partner.’ The only creditors 
who can reach partnership property in these ways are firm creditors, 
—those having claims arising from a contract within the scope of 
the partnership.*** Thus under the Act the separate creditor can no 
longer disrupt the partnership business. 


146 Nixon v. Nash, supra note 144. 

146 Nixon v. Nash, supra note 144. 

147 Place v. Sweetzer, 16 Ohio 142 (1847). 

148 Nixon v. Nash, 12 Ohio St. 647 (1861); Place v. Sweetzer, 16 Ohio 
142 (1847). 

149 Page v. Thomas, 43 Ohio St. 38, 1 N.E. 79 (1885). 

150 THe Act § 25. 

151 THe Act § 25 (2) (c). 
152 THe Act § 25 (2) (c). 
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However, the Act provides the separate creditor, in case he has 
reduced his claim to judgment, with an alternative procedure com- 
monly known as the “charging order.” He may apply to any com- 
petent court, including the court which gave him his judgment, and 
the court is empowered in its discretion to charge the interest of 
the debtor-partner in the partnership with payment of the unsatis- 
fied amount of judgment debt with interest.*** Further the court 
is given authority to appoint a receiver of the debtor-partner’s share 
of the profits or any other money due the debtor-partner from the 
partnership “and make all other orders, directions, accounts and in- 
quiries which the debtor-partner might have made, or which the 
circumstances of the case may require.” *** 


This procedure at once avoids interference with the existing 
partnership and provides a practical method by which the separate 
creditor may collect his debt from the individual partner. This is 
undoubtedly a highly significant contribution of the Act. 


The provisions for a charging order unfortunately appear to 
leave two rather important questions unanswered. May the separate 
creditor cause the individual partner’s interest to be sold or must 
he content himself with collecting the profits and other moneys due 
his debtor from the partnership as the partnership makes distribu- 
tion? Second, does a sale, if ore is permitted,to a person other than 
a partner have the effect of dissolving the partnership? If the 
answer to the first question is that the individual partner’s interest 
may not be sold under any circumstances, the remaining partners 
have the power to postpone a separate creditor by refusing to make 
a distribution until ordered to do so by the court. If a sale to a 
stranger may be permitted and the effect is to dissolve the partner- 
ship, much of the value of this section would be lost. 


By clear inference the language empowers the court to direct a 
sale, since the express authority to co-partners to purchase would 
otherwise be meaningless. That the Act also authorizes the appoint- 
ment of a receiver is no necessary contradiction, for it may well be 
left to the court’s discretion to determine which course is the wiser. 
The last phrase, granting power to issue any orders “which the cir- 
cumstances of the case may require” would seem clear confirmation 
of this broad confidence.’ 


163 THe Act § 28. 

15¢ THe Act § 28. 

155 There seem to be but few cases concerning the charging order and 
of these only two, one an English case and one a lower court case in Penn- 
sylvania, throw any light on the problem under discussion. In Brown, 
Janson & Co. v. A. Hutchinson & Co., 1 Q.B.D. 737 (1895), the Court of Ap- 
peals indicates that the only effect of a charging order and appointment of 
a receiver in the absence of a further order of the court is to enjoin the 
remaining partners from paying any of the proceeds of the partnership to 
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The language of Section 28 (2) of the Act expressly states that 
there shall be no dissolution where a partner purchases from his 
separate property or one or more partners do so from firm property 
“with the consent of all the partners whose interests are not so 
charged or sold.” It will be noted that no reference is made to a 
purchase by a stranger or to whether a sale to him will dissolve the 
firm.'** No answer then, will be found here, but this is not the only 
section to consider. 

Perhaps the clearest reference is in Section 32 (2) providing 
that on application of a purchaser of a partner’s interest under Sec- 
tion 27 or 28 (the latter being the section in question) the court may 
with certain qualifications, dissolve the partnership, a power ob- 
viously unnecessary if dissolution had already been accomplished 
by the sale. Moreover, Section 27 states that a voluntary conveyance 
of a partner’s interest does not dissolve, and the enumeration in 
Section 31 of acts and events that will cause dissolution does not 
include a conveyance, either voluntary or involuntary. The sum 
total of these provisions is persuasive, therefore, that the debtor 
partner’s interest may be purchased by any person without thereby 
causing a dissolution and that the partners themselves may pur- 
chase in either of the two ways indicated by paragraphs (a) and 
(b), of Section 28 (2). This interpretation relieves the court of the 
responsibility of bringing about a dissolution by the order of sale, 
although it is true that if the partnership be at will, as many are, 
the purchaser may return to apply for a dissolution subsequently as 
a matter of right under Section 32 (2). The situation in this one 
contingency would then be reminiscent of the present common-law 
predicament where a separate creditor, as already noted, can 
seriously disrupt the partnership business.’ 

There are two further matters of some importance in connection 
with the charging order. First it is not necessary to issue a writ 





the debtor-partner. In,Frankil v. Frankil, 15 Pa. D.&C. 103 (1931), the 
court in connection with a charging order directed the sheriff to sell the 
debtor-partner’s interest in the firm. See Note, 10 Wis. L. Rev. 120 (1934). 
If full effect is to be given to the apparent purpose of Section 28, the courts 
should not order a sale save under exceptional circumstances such as where 
it appears the remaining partners deliberately withheld the declaration of 
profits to hinder the debtor-partner’s creditor. Otherwise the remaining 
partners might find themselves in a position similar to that in which the 
common law placed them. 

156 Under the terms of Section 31 (1) (c) it would seem that if a 
charging order is issued against the interest in the partnership of one part- 
ner, the remaining partners may then dissolve the firm. 

157 This further fortifies the conclusion that a sale of the debtor-part- 
ner’s interest in the partnership should only be ordered in connection with 
a charging order where it appears that the sale will not disrupt the business 
of the remaining partners or where the collection of the separate creditor’s 
judgment would be indefinitely postponed. 
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of execution before applying for a charging order.*** Also, the 
debtor-partner is entitled to whatever personal exemption he has 
under local law.’*® This is in contrast with levy of an attachment of 
or execution upon specific partnership property by a firm creditor, 
in which case under the Act none of the partners may claim any 
right under the homestead or exemption laws.’*° The same distinc- 
tion exists at common law.'* 


CHANGE IN PARTNERSHIP PERSONNEL 


At common law the partnership relation has always been pecu- 
liarly unstable. In fact, the risk of easy, uncontemplated dissolution 
has been second only to the risk of joint liability on partnership 
obligations. Thus, any addition or subtraction in the number of 
members of a general partnership, whether inter vivos or by death, 
has uniformly been viewed as accomplishing instant dissolution, 
quite regardless of any evidence of intent to the contrary.’ 


The explanation for this has ordinarily been two-fold: first, 
that since the relationship is fiduciary it depends intimately on the 
personal choice of colleagues, that no partner can be deemed to have 
consented to relationships in any respect different from those he 
initially undertook, for to force upon him either more or fewer co- 
partners with the consequent inevitable diversity of qualification 
and personality, is to expose him to risks never contemplated; and, 
second, that from the standpoint of legal concepts, and in the 
absence of a legal entity, a contract relation between one set of joint 
obligors is inevitably a contract different from that between another 
such set; that in the very nature of things this is true regardless of 
whether, in fact, consent has been given so clearly as to obviate the 
first explanation in terms of choice of one’s associates.'** 


In consequence, the retirement of a partner, assuming it to be 
effectuated as to creditors by adequate notice, terminates all author- 


158 Scott v. Platt, 177 Ore. 515, 163 P. 2d 293 (1945); rehearing denied, 
177 Ore. 515, 164 P. 2d 255. See Rader v. Goldoff, 223 App. Div. 455, 228 
N.Y. Supp. 453 (1928); Sherwood v. Jackson, 121 Cal. App. 354, 8 P. 2d 
943 (1932). If execution is issued it may create rights even though no 
seizure of specific partnership property may be made pursuant thereto. 
First National Bank of Charleston v. White, 268 Ill. App. 414 (1932). 

159 THe Act § 28 (3). 

160 THe Act § 25 (2) (c). 

161 Gaylord v. Imhoff, 26 Ohio St. 317 (1875); Aultman, Miller & Co. v. 
Wilson, 55 Ohio St. 138, 44 N. E. 1092 (1896). But cf. Mortley v. Flanagan, 38 
Ohio St. 401 (1882). 

162 Snyder Mfg. Co. v. Snyder, 54 Ohio St. 86, 43 N.E. 325 (1896). 
162 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 57 (2d ed. 1920). 
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ity of remaining partners to bind him,'* although, of course, it does 
not relieve him from joint obligations incurred prior to retirement.’ 
Conversely, advent of a new incoming member creates an authority 
to impose joint liability as of the time of admission but, in the 
absence of consent, exposes him to none of the firm obligations in- 
curred prior thereto.’ In theory, in both instances the old firm is 
liquidated. In practice, however, the same business is frequently 
continued without interruption. Where this happens, creditors of 
the old firm sometimes try to reach the assets of the new firm in 
order to satisfy their claims. While it is clear at common law that 
they cannot reach new assets which the new firm has subsequently 
acquired, the cases are not clear as to the ability of the old firm 
creditors to reach such assets of the old firm as may be retained by 
the new one.’* This is undoubtedly attributable to the fact that in 
many instances determination of the question has turned on one of 
two other factors: either the remaining partner or the new partner 
has assumed the debts of the old firm (or the courts have inferred 
that they have) ;’** or the courts have found that a transfer from 





164 Palmer v. Dodge, 4 Ohio St. 21 (1854); Gardner v. Conn, 34 Ohio 
St. 187 (1877); Feigley v. Whitaker, 22 Ohio St. 606 (1872). 

165 Reed v. Ramey, 82 Ohio App. 171 (1948). See Horsey v. Heath, 5 
Ohio 353, 356, 357 (1832). 

166 See Andres v. Morgan, 62 Ohio St. 236, 56 N.E. 875 (1900). 

167 Jt can be contended that since by definition a partner’s interest in 
firm property is essentially residuary—merely a right to what is left after 
payment of firm creditors therefrom—the incoming partner can acquire 
only this residuary right and as a consequence has no claim to such assets 
of the old firm as may be acquired by the new one until after the creditors 
of the old firm have been paid therefrom. Menagh v. Whitwell, 52 N.Y. 146 
(1873). However, even in that case it seems admitted that creditors of the 
anew firm have priority over creditors of the old firm in all the assets of the 
new firm including those acquired from the old firm. Id. at 169. In addition 
the opinion in Wehrman v. McFarlan, 6 Ohio N.P. 333, 335 (1899) contains 
the phrase, “as in an ordinary firm where the incoming of a new partner 
constitutes a new partnership, and the assets alone, and not the partner 
personally, are liable for old debts. .. .” On the other hand the theory can 
be advanced that a transfer to a retiring partner or to a third person of a 
partner’s interest destroys the partner’s lien since he transfers all his inter- 
est in the property. Bankley v. Tapp, 87 Ind. 25 (1882). Mr. Mechem says 
“The whole subject is now very much in confusion and uncertainty... .” 
MEcCHEM, THE ELEMENTS OF THE LAW OF PARTNERSHIP § 462 (2d ed. 1920). 
Mr. Lewis, without citing cases, states that the old firm creditors take after 
the new firm creditors in all the assets of the new firm. Lewis, The Uniform 
Partnership Act, 24 Yate L. J. 616, 634 (1915). 

168 Smead v. Lacey, 12 Ohio Dec. Rep. 597 (Super. Ct. 1896) is an ex- 
cellent example of the technique used by the courts to find an assumption 
of old firm debts by the incoming partner and thus protect creditors of the 
old firm in the assets of the new firm. 
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one or all the partners to third persons or the remaining partner is 
in fraud of creditors.’ 


In terms of legal theory under the Act dissolution is not caused 
merely by the conveyance by a partner of his interest;*’’ it is 
equally true that the Act permits subsequent voluntary dissolution 
by the remaining partners’"* and recognizes dissolution by the 
withdrawal of a partner.’ These provisions would seem to indicate 
that contrary to common-law theory, the addition of a further part- 
ner unaccompanied by any withdrawal does not dissolve.’** Not 
only is this contrary to the present attitude in Ohio as to dissolution, 
but other sections of the Act stipulate that a newly admitted part- 
ner is liable for prior firm debts, with the limitation, however, that 
this liability can be satisfied only from partnership property.’"* Since 
the Act fails to limit this latter principle to assets acquired from the 
old firm, it is apparent that the Act does away with the uncertainty 
that exists at common law concerning the ability of old firm credi- 
tors to reach old firm assets in the possession of the new firm. Fur- 
ther this provision permits the old firm creditors to reach any new 
assets which the new firm acquires. Thus under the Act, both old 
and new firm creditors share equally in all assets of the new firm. 


The important modification entailed by this language relates to 
the capacity of prior firm creditors to reach assets of the new firm 
established subsequent to the change in personnel. The Act thus 
changes the common law and permits prior firm creditors to retain 
their status as such in respect to firm assets subsequent to admission 
of the new partner. Not only is this consequence expressly spelled 
out in a later section of the Act, but it is extended to a substantial 
variety of cases where, by the Act, dissolution has in fact occurred 
but “the business is continued without liquidation of the partner- 
ship affairs”.’”° 





169 See Andres v. Morgan, 62 Ohio St. 236, 56 N.E. 875 (1900) (court 
not only found an assumption of debts but found that the transfer of all 
the assets of a partnership to a corporation organized by all the partners 
tended to operate as a fraud on creditors). 

170 THe Act § 27. 

171 THe Act §31 (1) (c). 

172 THe Act § 29. 

173 Lichtenberger, The Uniform Partnership Act, 63 U. or Pa. L. Rev. 
639, 644, (1915). But see Lewis, The Uniform Partnership Act, 24 YALE L. J. 
617, 635 (1915). 

17#THe Act §§17, 41 (1). 

175 THe Act § 41. In brief, under the Act, as long as one of the old firm 
remains as a member of the new firm or as sole proprietor of the old firm’s 
business, creditors of the old firm continue to be creditors'of the new firm 
or sole proprietor. If all the members of the old firm sell to third parties, 
creditors of the old firm are not creditors of the third parties unless the 
third parties promise to pay the debts of the old firm. Whether a partner- 

















644 OHIO STATE LAW JOURNAL [Vol. 9 


It may thus be said that the Act affirmatively protects persons 
whose claims against the partnership arose prior to the change in 
personnel, and permits them to continue their status as firm creditors 
as to the property of the new firm after this change, whether or not 
the change has been such as to constitute a dissolution under the 
Act. 


Discussion to this point has assumed that the partners have 
entered into no agreement, express or implied, as to these prior 
claims. The present law of Ohio recognizes certain contrasting con- 
sequences dependent upon such agreements. 

Thus, where an incoming partner expressly or by implication 
assumes prior firm debts, or where remaining partners assure a 
withdrawing partner of such an assumption, or where a retiring 
partner makes such an assumption, Ohio has analogized the con- 
sequent relation between these persons to a suretyship contract. 
The assuming obligor, whether or not already obligated to the firm 
creditor, is likened to a principal, and the obligee to a surety with 
a right to reimbursement in the event of being forced by the cred- 
itor to pay the debt of his former firm.'*® Ohio courts have viewed 
this relationship as set up by implication exclusively between the 
parties, and only operative as to the old firm creditor in case he has 
been informed of it and has consented to the modification conse- 
quent upon his acceptance of a combination of primary and second- 
ary obligors in lieu of the prior combination of joint primary 
obligors.'”* 

The Act has codified these principles to the extent of recogniz- 
ing that dissolution does not discharge individual liability of any 
partner, except as agreed to expressly or impliedly both by his co- 
partners and the firm creditor as well,’** but it varies from the 
present Ohio view in that it in effect forces upon a firm creditor a 
suretyship relation of which he has nctice but to which he need not 
have assented. Thus, where one person has agreed to assume firm 
obligations, the partner whose obligations have been thus assumed 
is discharged (as a surety would be) from liability to any creditor 
of the partnership who, knowing of the agreement, consents to a 








ship is “continued without liquidation” is a question of fact. Wright, 
California Partnership Law and the Uniform Partnership Act, 9 Cauir. L. 
Rev. 391, 410 (1921). 

176 Rawson v. Taylor, 30 Ohio St. 389 (1876); Wilson v. Stilwell, 14 
Ohio St. 464 (1863); Butler v. Birkey, 13 Ohio St. 514 (1862); Still v. Hol- 
land, 1 Ohio Dec. Rep. 584 (C. P. 1853). 

177 Rawson v. Taylor, supra note 176. 

178 Toe Act §36(1) and (2). The individual property of a deceased 
partner, while liable for all obligations of the partnership incurred while the 
deceased was a member of the firm, is subject to the prior payment of the 
deceased’s separate debts. Tue Act § 36 (4). 
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material alteration in the nature or time of payment of such obliga- 
tions.**® While this protects the creditor’s rights against all his 
obligors, it forces him on notice to deal with them as though they 
were principal and surety at the risk of losing all rights against the 
one who is now in the position of surety.'*° 

It will be noted that the Act does not specify what shall consti- 
tute evidence of assumption. Doubtless the holdings of present Ohio 
cases remain unchanged. By them it has been stated that in a trans- 
fer of an interest by a withdrawing partner to a co-partner there is 
a presumption that the latter assumes firm debts;*** but that in a 
transfer to a stranger there is no comparable presumption.'*? In 
either instance evidence of actual intent is relevant. 


It has already been seen that under the Act the conveyance by 
a partner of his interest does not in itself constitute a dissolution, 
although at common law this is held otherwise.*** The Ohio cases 
hold that a transferee does not become, nor has he a right to become, 
a partner with the remaining partners.’** His sole right is to an 
accounting, inspection of the books and sufficient information to 
assure his protection. To acquire the further right to membership 
in the firm he must have the consent of all remaining co-partners. 
Otherwise they are free upon dissolution to form a new firm with 
or without him as a member. 


The Act affirms this position of the transferee as having no 
right beyond that to his assignor’s share in the profits. The Act goes 
further, however, than the present Ohio decisions in that it specifi- 
cally precludes the transferee from participation in management, 
from all right to information, or from inspection of books or account- 
ing. Upon dissolution, however, the transferee has a limited right 
to such an accounting.’** In the event of lapse of the time specified 
for its continuance, or at any time in case the partnership is one at 
will, the Act grants the transferee the right to a dissolution by 
judicial decree.**® Both provisions, it may be noted, preclude the 





179 Tue Act § 36 (3). 

180 Lenger v. Hulst, 259 Mich. 640, 244 N.W. 187 (1932). 

181 Pendleton v. Foley, 21 Ohio App. 118, 152 N.E. 778 (1925). Since 
the Act by Section 41 permits old firm creditors to share equally with new 
firm creditors and since, by Section 36(c), upon assumption of debts a re- 
tiring partner must be treated as a surety where the creditor knows of the 
assumption of debts, the reason for the common-law presumption may no 
longer exist under the Act. 

182 See Andres v. Morgan, 62 Ohio St. 236, 244, 56 N.E. 875, 877 (1900). 

183 See Meridian Nat. Bank v. McConica, 8 Ohio C.C. 442, 456 (1894). 

184 See Nixon v. Nash, 12 Ohio St. 647 (1861) (indicates rights of a 
purchaser at a sale upon execution on a separate partner’s interest in the 
firm.) 

185 THe Act § 27. 

186 THe Act § 32(2). 
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transferee from interfering in any way with the administration of 
the firm during any term in effect at the time of the transfer. 


It is thus apparent that adoption of the Act in Ohio would 
modify appreciably the relations and rights of the partners and 
creditors consequent upon transfer of a partner’s interest. This 
modification relates to the question whether the addition of an in- 
coming partner constitutes a dissolution; it relates to the position 
of a firm creditor who has learned of but not assented to an assump- 
tion agreement, and to the position of the transferee of a partner’s 
interest. But the most significant modification is in the clear-cut 
recognition that change in personnel with continuation of business 
without liquidation, whether or not this may have effected a disso- 
lution, does not disturb the rights of prior firm creditors to approach 
the assets of the continuing enterprise on a parity with those firm 
creditors whose claims have arisen since the change in personnel. 
This contribution is stabilizing in its protection of the rights of 
firm creditors, and is realistic in its recognition of the practical ac- 
ceptance of a continuing enterprise as an economic unit regardless 
of the fact that in legal theory there has been both a disintegration 
and a reestablishment. 


DISTRIBUTION OF PARTNERSHIP ASSETS 


The fact that a debtor is a partner does not in itself change the 
nature of the creditor’s substantive rights either at law or in equity. 
What it does change, as has been seen, is the nature of the assets 
accessible to him. This is as true in the case of a partnership creditor 
as in that of a separate creditor. 


A creditor of the firm—one whose obligation has been incurred 
within the partnership scope—has available both at common law 
and equity the joint, and in occasional instances previously dis- 
cussed, the joint and several, obligations of all the partners.'** This 
aspect of jointness gives him access to the individual assets of each 
separate partner as well as to those that are describable as partner- 
ship assets. In contrast the separate creditor of one partner can 
reach only the assets of his individual debtor-partner. As a conse- 
quence it is possible in a proceeding at law for a firm judgment 
creditor to levy on the separate assets of any partner at will and by 
reaching them first to subordinate the separate creditor.’** On the 
other hand, should a separate creditor pursue his debtor’s interest 
in the firm, and attach a firm asset prior to levy by a firm creditor, 
he will nevertheless be displaced by a later levy by a firm creditor.** 





187 See text pp. 628-630 supra. 
188 See Hawkins v. Lasley, 40 Ohio St. 37, 38 (1883). 
189 Page v. Thomas, 43 Ohio St. 38, 1 N.E. 79 (1885). 
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Thus in a competition between separate and partnership creditors 
at law as to individual assets, the priority is first come first served; 
but as to partnership assets, the priority always favors the partner- 
ship creditor. 


It is only in cases of insolvency that conflicts of this type become 
real, and then it is virtually always that this issue will go before a 
court of equity. At first glance the maxim that “equity follows the 
law” would seem to foreshadow the recognition of priorities in 
equity similar to those obtainable by proceedings at law, and in 
fact a few jurisdictions have consistently followed this principle.'’” 
As will be seen, Ohio courts have diverged from it markedly. 


Subject to the proposition that any legal liens already validly 
obtained will be left undisturbed,’” the courts of equity in this 
state have proceeded to lay down their own sequence of priorities. 
The starting point is the fact that at law firm creditors can reach 
two funds, and separate creditors but one. From this is evolved “a 
corresponding and correlative rule giving a preference to the indi- 
vidual creditors of a partner in his separate property.”'*’ This 
accomplishes a relegation of partnership creditors to the surplus 
assets of the partners-debtors remaining after all individual ob- 
ligations have been satisfied. In theory this subordinates a firm 
creditor as to separate assets just as at law a separate creditor is 
already subordinated as to partnership assets. A parallel form of 
expression is also found in the decisions: that each partner has in 
equity a right that firm assets be applied to firm debts before his 
own are approached; that since a firm creditor may appropriate the 
rights of his debtors, he has acquired “derivatively” this same 
priority.*** Creditors of separate partners are thereupon given by 
equity a comparable right that separate assets shall be first used for 
the satisfaction of separate debts. Clearly, it would hardly be 
accurate to say that the final result disregards the relative rights of 
firm and separate creditors at law, for it is based squarely upon 
disapproval of those very priorities. More properly, it is an adjust- 
ment deliberately improvised to accomplish a result which equity 
courts regard as more desirable in terms of equality of distribution 





199 F, g., Robinson v. Security Co., 87 Conn. 268, 87 Atl. 879 (1913); 
Bardwell v. Perry, 19 Vt. 292 (1847); Freeport Stone Co. v. Carey, 42 W. Va. 
276, 26 S.E. 183 (1896); Pettyjohn v. Woodruff, 86 Va. 478, 10 S.E. 715 (1890); 
Blair v. Black, 31 S.C. 346, 9 S.E. 1033 (1889). 

191 While there are apparently no Ohio cases on this point, the propo- 
sition is well supported at common law in other jurisdictions. E. g., Meech 
v. Allen, 17 N.Y. 300 (1858). Mercnem, ELEMENTS OF THE LAW OF PARTNER- 
sHip § 463 (2d ed. 1920). 

192 Rodgers v. Meranda, 7 Ohio St. 179, 181 (1857). 

193 Rodgers v. Meranda, supra note 192; Miller v. Estill, 5 Ohio St. 508 
(1856). 
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of remedy between the two groups of creditors. Thus has evolved 
what has become known, not too inaptly, as “the jingle rule,”—that 
since partnership creditors have priority in partnership assets, so 
should separate creditors have priority in the separate assets of 
their debtor-partner, and that each type of creditor has a residuary 
right to any surplus remaining in the other’s fund.’” 


The Act has accepted this principle for the marshalling of assets 
as between firm and separate creditors.’* It deals with the normal 
situation where the property of both the firm and its members is 
before the court for distribution; allocates priority in firm property 
to firm creditors, in separate property to separate creditors, “saving 
the rights of lien or secured creditors as heretofore.” *** The word 
partnership “assets” is not used, this having been previously defined 
as including both property and such contributions of partners as 
may be necessary to pay firm debts.'*’ Thus, as at common law, the 
partners’ duty to contribute is not included among the “property” 
to be distributed to firm creditors.'** A further section marshalls the 
priorities against the property of an insolvent partner in the order 
of separate creditors, partnership creditors and partners “by way of 
contribution.” '** In brief then, outside of one minor exception to the 








194 Rodgers v. Meranda, supra note 192. 

195 THe Act §40(h). This was not, however, without the misgivings 
of the Act’s draftsman who felt compelled to yield in this respect more to 
expediency, in view of its wide judicial acceptance, than to logic. Lewis, 
The Uniform Partnership Act, A Reply to Mr. Crane’s Criticism, 29 Harv. L. 
Rev. 291, 306 (1916). 

16 THe Act § 40 (h). 

197 THe Act § 40(a). 

198 THe Act §40(h). As indicated in the text, the definition of part- 
nership assets does include the right of contributions which the respective 
partners have as an asset of the partnership. Tue Act §40(a). In view, 
however, of the fact that that right is not property for the purpose of 
marshalling among creditors, the only practical result of calling the right 
to contribution a partnership asset is to make certain that a partnership is 
not insolvent for bankruptcy purposes where there is one solvent partner. 
The cases under the bankruptcy act were divided on this subject before 
the passage of the Act. Holding that all partners must be insolvent before 
the partnership was insolvent in the bankruptcy sense: Vaccaro v. Security 
Bank of Memphis, 103 Fed. 436 (C.C.A. 6th 1900); In re Forbes, 128 Fed. 
137 (D. Mass. 1904); Davis v. Stevens, 104 Fed. 235 (D.S.D. 1900); In re 
Blair, 99 Fed. 76 (S.D.N.Y. 1900); see Francis v. McNeal, 228 U. S. 695, 700 
(1913). Contra: In re Bertenshaw, 157 Fed. 363 (C.C.A. 8th 1907); In re 
Everybody’s Market, 173 Fed. 492 (D. Okla. 1908); In re McMurtrey & Smith, 
142 Fed. 853 (W.D. Texas 1905). 

199 THe Act § 40(i). In this connection it is to be noted that this same 
scheme of priorities is applied in connection with the liability of a deceased 
partner’s individual property for partnership debts. Section 36 (4) provides 
that separate creditors have a priority over firm creditors in such individual 
property. 
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operation of the marshalling rules in Ohio,*”’ the Act restates the 
basic principle long recognized here in respect to the relative pri- 
orities of firm and separate creditors competing for satisfaction 
of their claims in equity. 

In the foregoing discussion, it has been assumed that the part- 
nership whose property is in distribution is actual in the sense dis- 
cussed earlier—that the indicia of agency and profit sharing are in 
fact present. But in the event the firm exists only on the theory of 
estoppel—that by virtue of an appearance of partnership for which 
certain persons are responsible and on which a creditor relied, these 
persons are precluded from denying that they are partners—the 
application of these principles becomes more difficult. 

There is some authority at common law to the effect that 
creditors of such an apparent partnership can claim priority over 
separate creditors in property apparently devoted to partnership 
purposes to the same extent as though the partnership in fact ex- 
isted.**"". The Act specifically repudiates such a possibility,*°* and 
approaches the problem from the factual viewpoint that as between 
the alleged partners there is no partnership, and that the liability of 
the alleged partners to third persons is based solely on policy. Con- 
sequently, this theory continues, the separate creditors who have 
extended credit to the alleged partners on the basis of property 
which as a matter of fact has not been devoted to any partnership, 
should not be forced to stand by while persons who were misled 
into believing that the property was partnership property take the 
first and perhaps the only bite out of the property. ‘Thus the net 
effect of this view is that creditors whose claims against the firm 
rest solely on estoppel never acquire the priorities given by the Act 
to partnership creditors. 


Before leaving the general problem of marshalling assets of 
an actual partnership, note should be taken of the peculiar position 








200 The Ohio courts have held that where there are no firm assets 
and no living solvent partners, the reason for the “jingle rule” disappears, 
and firm creditors have a right to share ratably with the separate creditors 
in the individual assets of the insolvent partners. Grosvenor v. Austin, 6 
Ohio 104 (1833); Brock v. Bateman, 25 Ohio St. 609 (1874). The Bank- 
ruptcy Rule was contra. Farmer’s Bank v. Ridge Ave. Bank, 240 U.S. 498 
(1915). The Act adopts the Bankruptcy Rule in Section 40(i). 

201 Thayer v. Humphrey, 91 Wis. 276, 64 N.W. 1007 (1895). Contra: 
Broadway Nat. Bank v. Wood, 165 Mass. 312, 43 N.E. 100 (1896); John- 
son v. Williams, 111 Va. 95, 68 S.E. 410 (1910). There is little Ohio 
authority of significance. In Meridian Nat. Bank v. McConica, 8 Ohio C.C. 
442, 457, 40 Ohio C.D. 106 (1894) the court stated, “So far as the respective 
rights of creditors are concerned, to hold it partnership property, there 
must be a partnership in fact.” But see dictum to the contrary in Paddock 
Overmeyer & Co. v. Daggett, 9 Ohio Dec. 371 (C.P. 1899). 

202 § 16. Commissioners’ Note, 7 UNtrorm Laws Ann. 25 (1938). 
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of a partner who is himself either a creditor or debtor of the firm. 
If he is a creditor, he or his separate creditors through him may 
seek to share with firm creditors in the partnership property. If, 
on the other hand, he is indebted to the firm, the firm may seek to 
compete with separate creditors in the individual assets of the 
debtor-partner. The courts at common law do not permit this in 
either instance. This is on the theory that to allow either the part- 
ner, where he is a creditor of the firm, or his separate creditors 
through him to share in the partnership property would permit a 
debtor to compete with his own creditors.*** Moreover, even though 
a partner who has loaned money to his partnership is entitled to 
contribution from his co-partner, such a partner is not permitted to 
share equally with a firm’s creditors in the surplus assets of a co- 
partner’s individual assets; but must stand by with recourse only 
against the surplus remaining after their claims have been satis- 
fied.°** 


Conversely, where a partner is a debtor of his firm, the firm 
cannot claim against the debtor-partner’s individual estate in com- 
petition with that partner’s separate creditors. That again is on the 
theory that it would permit the debtor-partner as a member of the 
firm to compete with his own separate creditors.*”° 


Section 40 (i) of the Act accepts these common-law principles 
but makes two variations not previously commented upon. Thus, 
the Act does not permit a partner who has paid all the partnership 
debts to share with separate creditors in the assets of the individual 
co-partners. While such sharing is permitted at common law,*” in- 
directly this amounts to a denial of the usual rule that separate 
creditors are first in the individual assets. This is true because the 
partner’s claim is in reality attributable to his having paid claims 
that firm creditors could not themselves have advanced successfully 
in competition with individual creditors. The Act merely extends 
to this peculiar circumstance the general principle already well es- 
tablished. 

The remaining variation concerns the right of a partner to com- 
pete with individual creditors of a co-partner as to a claim that is 
disrelated to partnership affairs. Unlike the common law,?” the Act 
permits such a claim to be asserted in competition with individual 
creditors.*"* This solution sharpens the distinction between claims 


203 Rodgers v. Meranda, 7 Ohio St. 179 (1857). 

204 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 457 (2d ed. 1920). 

295 Td. at § 456. 

206 While there are no Ohio cases, the usual common-law rule was 
apparently contra. MecHemM, ELEMENTS OF THE LAW OF PARTNERSHIP § 456 
(2d ed. 1920). 

207 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 451 (2d ed. 1920). 

208 THe Act § 40(i). 
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related and those not related to the firm business and places a part- 
ner who holds the former type on a parity with other individual 
creditors. Also, since his claim is properly an asset of his separate 
estate which his own separate creditors, in event of his insolvency, 
may wish to assert, this rule preserves their right to appropriate it. 
The draftsman of the Act, Mr. Lewis, has pointed out that the com- 
mon-law rule identified such a claim with firm assets and in effect 
took it from the creditor-partner’s personal estate and allocated it to 
the satisfaction of firm creditors.*”* 

One major problem remains, even after firm claims have been 
paid. This concerns the respective rights of the partners among 
themselves. By hypothesis, debts owed by the firm to individual 
partners will have been paid. Ordinarily, these are called advances 
and one Ohio case has intimated these will carry interest.*"” Since 
they are firm debts, they must be borne equally by each partner, 
including the one making the advance.*"* The repayment of capital 
contributions is next in order.*'* This too is a firm obligation to be 
borne jointly by all. No interest is allowed.*"* Finally, deficiencies 
in either classification are shared in the same proportion as other 
losses, presumptively in the ratio agreed on for sharing profits.*"' 
In the event one or more partner is out of the jurisdiction or insol- 
vent at least one Ohio case has required the remainder to bear his 
share.”"® 

Except for adding the right to interest on capital contributions, 
the Act affirms all these principles. It allows interest on both capi- 
tal and advances *** and requires contribution from solvent partners 
within the jurisdiction of the court to make up the shares of others 
who fail or are unable for various reasons to contribute their pro 
rata part.*‘’ Furthermore, the Act provides that an assignee for the 
benefit of creditors or any person appointed by the court shall have 
the right to enforce contributions.*"* 

The principles that have just been discussed have all been based 
on the premise that the partners have not attempted themselves to 
solve their own problems by applying firm assets in various ways 


209 Lewis, The Uniform Partnership Act, A Reply to Mr. Crane’s Criti- 
cism, 29 Harv. L. Rev. 291, 308 (1916). 

210 Wayne v. Hinkle, 9 Ohio Dec. Rep. 389 (Super. Ct. 1887). 

211 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP §§ 469,470 (2d ed. 
1920). 

212 Td. at § 469. 

218 Wayne v. Hinkle, 9 Ohio Dec. Rep. 389 (1887). 

214 Wischmeyer v. Siebeneck, 46 Ohio App. 486, 189 N.E. 509 (1933). 

215 Tbid. 

216 Advances, Section 18(c). Capital from date repayment should be 
made, Section 18(d). 

217 THe Act § 40(d). 

218 THe Act § 40(e). 
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to resolving their difficulties. Thus, they may have conveyed them 
to particular firm creditors, to their individual creditors or to them- 
selves, or they may have conveyed their individual assets to credi- 
tors of the firm. Partners may not, of course, make conveyances 
that are fraudulent; nor may they establish preferences between 
creditors in contemplation of insolvency.*!® The Act does not touch 
these matters, and in consequence they are not dealt with here.??° 


DISSOLUTION INTER VIVOS 


It is of course a familiar principle that the term “dissolution” is 
used in the decisions as descriptive of a change in the relationship 
of partners that ultimately culminates in termination of the enter- 
prise.*** It is the beginning of the end, but not the end itself, in 
that a substantial group of agency powers persist beyond dissolution. 
Only when these powers have actually ceased, can the enterprise 
be said to have fully terminated. Put differently, the ordinary au- 
thorities characteristic of a going concern persist until dissolution; 
thereafter a less extensive group of authorities, characteristic of a 
winding up process only, continues until that process is completed.?** 
Section 30 of the Act restates this with admirable clarity. 


Ohio and other jurisdictions indicate that dissolution may occur 
in three ways: by acts of the partners themselves, by events, and by 
judicial decree. All three are preserved in the Act. Thus, both at 
common law and under the Act a partnership at will may be dis- 
solved rightfully at any time;*** a partnership for a term may also 
be dissolved at any time, but subject to a cause of action for wrong- 
ful dissolution if the term is still pending.*** The occurrence of 

219 Onto GEN. Cope §§ 8618 and 11104 (1938). 

220The Act was criticized for leaving the problem of fraudulent con- 
veyances in a state of confusion. Crane, The Uniform Partnership Act, A 
Criticism, 28 Harv. L Rév. 726, 774 (1915). The answer given was that the 
problem would be met in a Uniform Fraudulent Conveyance Act which the 
Commissioners then had under consideration. Lewis, The Uniform Part- 
nership Act, A Reply to Mr. Crane’s Criticism, 29 Harv. L. Rev. 291, 296 
(1916). Such an Act has been prepared in fact and covers fraudulent con- 
veyances as applied to partnerships. UNIFORM FRAUDULENT CONVEYANCES 
Act, 9 UN1rorM Laws ANN. 327 (1938). That Act is the subject of another 
article in the current issue of this Journal. Reference is made thereto for 
a discussion of the application of fraudulent conveyances to partnerships. 
Rose and Hunsinger, Transfers in Fraud of Creditors, Ohio Law and The 
Uniform Act, page 571 supra. 

221 See Palmer v. Dodge, 4 Ohio St. 21, 29 (1854). 

222 Ibid. 

223 See Eagle v. Bucher, 6 Ohio St. 296, 301 (1856). THe Act § 31(1) (b). 

224 Cockley v. Brucker, 54 Ohio St. 214, 44 N.E. 590 (1896). But see 
Durbin v. Barber, 14 Ohio 311, 315 (1846). Tue Act §31(2). At common 
law a few American jurisdictions held that a partnership for a term could 
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certain events may be so inconsistent with continuance of the enter- 
prise as to constitute a dissolution by operation of law. Examples 
are death or bankruptcy of a partner, conveyance of a partner’s in- 
terest, and assignment for benefit of creditors. There are Ohio 
decisions or dicta supporting each.**° In other states, illegality of the 
enterprise and war between the countries of which the partners are 
citizens will do the same,” although Ohio material is lacking here. 
The Act mentions all but two of these—war and assignments for 
creditors—and, except for conveyance of a partner’s interest, pro- 
vides that the occurrence of each of these shall constitute a dissolu- 
tion.?27. The problems raised by the provision that “a conveyance 
by a partner of his interest does not of itself dissolve the partner- 
ship,” have been discussed and the conclusion already drawn that 
while conveyance unaccompanied by a withdrawal does not dis- 
solve, an act of withdrawal does, and that the legal consequences 
of either type of conveyance differ from the common law in only 
one substantial respect—the application of firm assets.*** 

The third manner of dissolution relates to those acts for which 
a court of equity will grant dissolution. These are instances wherein 
the partnership is for a fixed time or a specific undertaking but con- 
tinuance would not be profitable or desirable. Incapacity, insanity, 
misconduct and impossibility of success are stated to be grounds 
for judicial dissolution at common law.*** They are also causes for 
judicial dissolution under.the Act.**° 

Dissolution, once it occurs by any of these means, reduces the 
partnership scope to those functions that relate only to winding up 
the concern. This is true both under present Ohio decisions and un- 
der the Act.?*! But the mere fact of dissolution is not in all cases 
enough in itself to accomplish this effect either as to partners or as 
to third persons. In many, some variety of notice is a condition 
precedent. 

At common law it is ordinarily said that where dissolution is 





not be dissolved. MEcHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 357 
(2d ed. 1920). 

225 In re Gurnea, 111 Ohio St. 715, 146 N.E. 308 (1924) (death); see 
H. B. Clafflin Co. v. Evans, 55 Ohio St. 183, 191, 45 N.E. 3 (1896) (convey- 
ance of a partner’s interest; assignment for benefit of creditors); Hamilton 
v. Cutler, 9 Ohio Dec. Rep. 187, 188 (Super. Ct. 1884) (bankruptcy). Dis- 
solution by death is discussed at length below. See text pp. 657-661 infra. 

226 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 370 (2d ed. 1920) 
(illegality); Sutherland v. Mayer, 271 U.S. 272 (1926) (war). 

227 Tue Act § 31. 

228 See text page 643 supra. 

229 Durbin v. Barber, 14 Ohio 311 (1846); Mrecuem, ELEMENTS or THE 
LAW OF PARTNERSHIP §§ 376, 377, 380 (2d ed. 1920). 

220 THe Act § 32(1). 


231 Palmer v. Dodge, 4 Ohio St. 21 (1854). Tue Act § 33. 
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by act of a partner, as distinguished from an event (operation of 
law), or a judicial decree, notice must be given both to co-partners 
and to any third persons who have previously relied on the firm’s 
credit.*** The former notice is for the purpose of terminating the 
agency in fact; the latter is in order to prevent operation of the doc- 
trine of estoppel. There are then two factors to consider—the man- 
ner of dissolution in the sense of the act, event, or decree, and the 
person as to whom it is to be effective. This latter factor is further 
broken down in respect to third persons at common iaw into vari- 
ous gradations dependent upon the nature of the third person’s prior 
reliance or knowledge as to the credit or personnel of the partner- 
ship. 

Under the Act these classifications are preserved, but the rights 
and duties have in certain respects been modified. Thus under the 
Act in the case of a co-partner, no notice at all is required if disso- 
lution is by judicial decree; but if it is by act, bankruptcy, or death 
of a partner, then the partner purporting to execute his authority 
must have had knowledge, if dissolution occurred by act; or must 
have had either knowledge or notice if by death or bankruptcy.*** 
Otherwise his co-partners are liable for their pro rata share of lia- 
bility as if the partnership had not been dissolved. This is contrary 
to the present Ohio view where knowledge of a co-partner is neces- 
sary in case of dissolution by act, but not in the case of death or 
bankruptcy.*** On the other hand the act requires no notice in case 
of dissolution because of illegality.** 


In the case of third persons, it is obvious both at common law 
and under the Act that a partner has actual authority to bind his 
co-partners as to winding up activities; but the Act further provides 





232 Eagle v. Bucher, 6 Ohio St. 296 (1856); Myers v. Standart, 11 Ohio 
St. 29 (1860); see Palmer v. Dodge, 4 Ohio St. 21, 29 (1854). 

283 Toe Act § 34. Section 3 of the Act defines the terms “knowledge” 
and “notice”. “Knowledge” is defined to include not only actual knowledge 
but also knowledge of such other facts under the circumstances as shows 
bad faith. ‘Notice’ means that the person who claims the benefit thereof 
states the fact to the person to be notified or delivers through the mail, or 
by other means of communication, a written statement of the fact to such 
person or to a proper person at the place of business or residence of the 
person to be notified. 

224 As to knowledge in case of dissolution by act, see note 232 supra. 
As to knowledge or notice in case of dissolution by death or bankruptcy, see 
Easton v. Ellis, 1 Hand. 70, 12 Ohio Dec. Rep. 32, 34 (Super. Ct. 1854). 
The Act’s provision as to this, note 233, supra, is in line with the famous 
Ohio case of Ish v. Crane, 13 Ohio St. 574 (1862) where it was held that 
death of the principal did not terminate an agency where neither the agent 
nor the third person had knowledge or notice of the death, and where the 
act is one “not necessarily to be done in the name of the principal.” 

235 THe Act §§ 33, 34, 35(1) (b) & (3) (a). 
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that this authority extends to “any transaction which would bind 
the partnership if dissolution had not taken place,” in cases where 
the third person has extended credit to the firm before dissolution 
and has had no knowledge or notice of it.2** Even where he has not 
extended credit, the third person is entitled to publication in a news- 
paper if he has so much as heard of the partnership prior to dis- 
solution.*** These two categories of creditors are both recognized in 
Ohio decisions; but while knowledge or notice is required in the case 
of a so-called old customer, *** the only requirement as to a new one 
who has previously heard of the firm is a reasonable effort to give 
notice.*** The case of a dormant or secret partner is dealt with under 
the Act just as at common law; no notice of dissolution to third per- 
sons is required of such a partner.**° 


It has long been a common-law principle that on dissolution all 
partners have equally the right and duty, unless agreed otherwise, 
to participate in the winding up activities. The Act affirms this 
but excludes any partners who have been responsible for a wrongful 
dissolution.*** It has also been well established by the decisions 
that each partner on dissolution has the right, referred to earlier, 
to insist that partnership property be applied to the payment of 
partnership obligations before any of it is distributed to the partners 
or used to pay their separate debts.*** This is really in the nature 
of a remedy in equity though it has come to be known misleadingly 
as the partner’s “lien.” .This too is recognized under the Act, but 
with an added specification not found in the decisions, that the dis- 
tribution of any surplus in partnership property, not needed for pay- 
ment of firm debts, shall be paid each partner in cash.*** In the case 
of a partnership for a term, the Act distinguishes between partners 








236 THe Act §§ 33, 35 (1) (b). 

237 THe Act §35(1)(b) (II). The Act again makes no distinction be- 
tween acts of partners and events as the basis of dissolution. In both types, 
knowledge or notice is required, Sections 33 and 35 (1) (b) save in case of 
illegality or where the third person deals with the partner who is bankrupt. 
§35(3)(a) and (b). At common law, creditors were only entitled to notice 
when the dissolution was by act of partners, see note 232 supra, not when 
dissolution occurred by operation of law. Easton v. Ellis, 12 Ohio Dec. Rep. 
32 (Super. Ct. 1854). 

238 Myers v. Standart, 11 Ohio St. 29 (1860); see Palmer v. Dodge, 4 
Ohio St. 21, 29 (1854). 

239 Schneider v. Stern, 4 Ohio C.C.(N.S.) 55, 44 Ohio C.D. 75 (1905); 
Crosier v. McNeal, 17 Ohio C.C. 644, 6 Ohio C.D. 748 (1895). 

240 See McFarland v. McHugh, 12 Ohio C.C. 485, 488, 5 Ohio C.D. 546, 
548 (1891). THe Act § 35(2). 

241 Palmer v. Dodge, 4 Ohio St. 21 (1854). 

°42 THe Act § 37. 

248 Greene v. Greene, 1 Ohio 535 (1824); Sumner v. Hampson, 8 Ohio 
328 (1838); Miller v. Estill, 5 Ohio St. 508 (1856). 
244 THe Act § 38(1). See note 108 supra. 
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who have wrongfully brought about a dissolution and those who 
have fully observed the partnership agreement, giving the latter as 
at common law a cause of action against the former for breach of 
the articles **° and permitting them to continue the business during 
the balance of the term with a right of possession of partnership 
property on tender of a bond approved by the court protecting the 
wrongdoer as to his interest less his liability in damages.*** Ohio 
decisions do not indicate any such practice today. The Act adds 
that a partner who has wrongly dissolved may have the balance of 
his distributive share determined and paid him in cash whereupon 
he is released from all partnership liabilities. He is deprived, how- 
ever, of any share in the value of partnership good will.**7 Credi- 
tors of the old firm, as in cases discussed earlier, remain creditors 
of the continuing partnership.*** 

These provisions are essentially consistent with the present 
Ohio decisions. As pointed out, they supplement these, however, 
with certain details not yet passed upon here, add a regulatory de- 
vice by way of bond, and protect creditors of the earlier firm in a 
way not found at common law. These contributions would appear 
to be in the interest of completeness, clarity, and stability of the 
partnership enterprise in the face of the emergency of dissolution 
in violation of the partnership agreement. 

While at common law a partnership agreement could be re- 
scinded because of fraud or misrepresentation of one of the parties, 
the rights of the partners who elected to rescind on these grounds 
were not detailed. The Act defines these rights with some pre- 
cision.”** 

Finally, it is more explicit than the common law as to when 
after dissolution a partner’s right to an account accrues. It fixes 
this at the date of dissolution.**° Problems concerning the applica- 
tion of the Statute of Limitations are thus clarified. 


DISSOLUTION BY DEATH 


There are several aspects of the dissolution of a partnership by 
death of a partner that justify treatment apart from the more gen- 
eral discussions of dissolution from other causes. To begin with, 
the nature of the partnership relation accounts for certain legal con- 
sequences not found elsewhere. Partnership has been seen to be 





245 Cockley v. Brucker, 54 Ohio St. 214, 44 N.E. 590 (1896). Tue Act 
§ 38 (2) (a). 

246 THe Act § 38(2) (b). 

247 Tue Act § 38(2) (c). 

248 Tue Act $41 (5). See text page 643 supra. 

249 THe Act § 39. 
260 Tue Act § 43. 
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but a branch of the larger law of agency, and it is familiar knowl- 
edge that except for the case of a power coupled with an interest,” 
death terminates the authority of an agent.*** Further, the joint as- 
pects of this partnership relation by definition include the concept 
of survivorship. The first of these principles would seem necessarily 
to destroy all winding-up powers that might otherwise have been 
exercised by the representative of the deceased partner; the second 
precludes the latter’s estate from acquiring an interest in any of the 
partnership property. Finally, unlike any other aspect of. dissolu- 
tion, the Ohio statutes have explicitly dealt with dissolution by 
death. It is a combination then of these three factors that prompts 
separate treatment of what otherwise would be only one of many 
types of dissolution.*** 


The common law recognizes that upon dissolution by death of a 
partner, the surviving partners have the right and duty to possess 
the partnership property to the exclusion of the legal representative 
of the deceased partner for the purpose of winding up affairs of the 
firm.*** Upon the death of the last surviving partner, his legal repre- 


5 


sentative has this right and duty.” In either case, while the wind- 
ing up partner has fiduciary responsibilities, he has only such au- 
thority as a similar partner would have in the case of dissolution 
inter vivos. He has, in other words, no authority to impose upon 
either his co-partner or fhe estate of the deceased partner new obli- 
gations characteristic of a going enterprise.*** Patently, in the ab- 
sence of special powers by contract or will, the representative has 
no authority of any sort to bind the survivors. At the same time 
prior firm obligations, with the exception of certain contracts per- 
sonal to the deceased partner, are not terminated by death. Rather, 
they persist as to all obligors, including, where they are joint and 


251 Hunt v. Rousmanier, 8 Wheat. 174 (U.S. 1823); see Easton v. Ellis, 
12 Ohio Dec. Rep. 32, 35 (Super. Ct. 1854). 

252 See Akron & C. J. R. R. v. Weedman, 83 Ohio St. 88, 96, 93 N.E. 528, 
530 (1910). But if neither the agent nor the third person has notice of the 
death of the principal, and the act is one “not necessarily to be done in the 
name of principal,” the contract made by the agent with the third person 
will be binding on the estate of the principal. Ish v. Crane, 13 Ohio St. 
574 (1862). 

253 The question of authority of remaining partners in absence of 
knowledge or notice of the death of one partner and the question of notice 
to third parties upon dissolution by death has been discussed in the text 
pp. 653-655 supra. 

254 Lockwood v. Mitchell, 7 Ohio St. 387 (1857); Stewart v. Grant, 24 
Ohio L. Abs. 281 (App. 1937). 

255 Dayton v. Bartlett, 38 Ohio St. 357 (1882). 
256 Kreis v. Gorton, 23 Ohio St. 468, 472 (1872). 
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several, the estate of the deceased partner.**’ If the business of the 
partnership is continued by the surviving partner without agree- 
ment or provision therefor in the will, the estate of the deceased is 
entitled to profits earned by use of firm property in the interval 
between dissolution and final settlement;*** or the representative 
may elect in lieu thereof to take interest on the value of the de- 
cedent’s share even though no profits are made;?*® and he may pro- 
ceed in equity to obtain an accounting to ascertain the interest of the 
deceased in the old partnership.*® 

It Should be noted finally that at common law partners may in 
contemplation of death enter into agreements subjecting their per- 
sonal estate at death to varying degrees of partnership liability. 
Similarly this may be done unilaterally by will. In either event a 
characteristic provision is to subject the decedent’s interest in the 
firm, or some announced portion of his separate estate, to post mor- 
tem obligations incurred by the survivors.*** While this effort will 
not succeed in preventing dissolution, it will serve to impose unique 
liabilities to firm creditors and may, if so intended, create rights in 
the representative to share in the profits without necessarily becom- 
ing a partner.*®? 

These, it should be noted, are substantive rights. “he Ohio 
statutes relating to dissolution of a partnership by death wo not dis- 
place them. They do, however, set up an elaborate procedure for 
their use and regulation. 

Thus the right of survivors to wind up is preserved, in that upon 
appointment of the representative of the estate of the deceased part- 
ner, the survivors are required to apply at once to the probate court 
for appointment of appraisers for partnership assets and a schedule 
of partnership debts.*** In fact, if persons entitled fail to request 
probate of the decedent’s estate, the survivor may himself apply.” 
On the other hand, if it is the survivor who fails to apply as to 
settlement of partnership accounts then, unlike the common law, 
the decedent’s representative is entitled to apply.*® Further, if 





257 See Weil v. Guerin, 42 Ohio St. 299, 302 (1884); Burgoyne v. Ohio 
L. Ins. & T. Co., 5 Ohio St. 586, 587 (1855). See note 81 supra and text 
thereto. The surviving partner in absence of special circumstances may not 
at common law charge compensation for his services in winding up the 
partnership. Cameron v. Francisco, 26 Ohio St. 190 (1875). The Act per- 
mits such compensation by Section 18(f). 

258 See Cameron v. Francisco, 26 Ohio St. 190, 194 (1875). 

259 MECHEM, ELEMENTS OF THE LAW OF PARTNERSHIP § 407 (2d ed. 1920). 

260 Cameron v. Francisco, 26 Ohio St. 190 (1875). 

261 Peters v. Campbell, 2 Ohio Dec. Rep. 526 (C.P. 1861). 

262 McGrath v. Cowen, 57 Ohio St. 385, 49 N.E. 338 (1898). 
263 Onto GEN. Cope § 8085 (1938). 
264 Ou10 GEN. Cope § 8087 (1938). 
265 Ou1o GEN. CopE § 8088 (1938). 
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the representative assents and the court approves, the survivor may 
elect to purchase the interest of the decedent in the partnership at 
the appraised value less his share of partnership debts and liabili- 
ties.*** In fact, if he fails to do so, he loses his common-law right as 
successor in interest and the representative is duty bound to apply 
for a receiver to wind up the firm business himself.?* 


Election by the survivor to buy the decedent’s interest sets in 
operation a series of steps calculated to bring to light and settle all 
firm obligations, and to entitle the survivor ultimately to take over 
all the rights of the former firm.” In the case of real estate owned 
by the partnership, some portion of the legal title to which was in 
the decedent, the statute expressly states that only such as is used 
in whole or in part in the transaction of firm business shall be con- 
sidered partnership property for the purpose of conveyance to the 
survivor.” This provision, it should be noted, limits firm realty to 
that actually used in the business as compared with the broader 
classification discussed earlier.**° Finally, it should be pointed out 
that the statute recognizes the validity of provisions in contracts and 
wills setting forth other and different modes of settlement and dis- 
tribution.?” 


This brief survey shows the Ohio substantive law to be essen- 
tially the product of courts, not of the legislature. It also shows 
that the procedural aspects of settlement of the affairs of both the 
partnership and the deceased partner, are now subject to compre- 
hensive statutory coverage. When we turn now to the Act, it is this 
distinction that permits a ready statement that the Act contemplates 
virtually no change of substance in the present state of Ohio law. 
This is true because the Act is substantive in nature and its pro- 
visions are essentially embodiments of Ohio substantive principle. 
Moreover, for the same reason, the procedural provisions of the Ohio 
statutes are not in any way touched by the Act. Only one section— 
and that because it is substantive in nature—is affected. 

In Section 26 (2) (d) of the Act it is provided that upon the 
death of a partner, his right in specific partnership property vests 
in the surviving partner or partners, except where the deceased was 
the last surviving partner, in which event his right in such prop- 





266 Ou1o GEN. Cope § 8089 (1938). 

267 Onto GEN. Cope § 8091 (1938). See Phoenix Ins. Co. v. Carnahan, 
63 Ohio St. 258, 266, 58 N.E. 805, 807 (1900). The same result is rendered if 
the legal representative of the deceased partner refuses to consent to the 
purchase by the survivor. Weitz v. Weitz, 15 Ohio App. 134 (1921). 

268 Onto GEN. Cope §§ 8093, 8095, 8096, 8097, 8098 (1938). See Phoenix 
Ins. Co. v. Carnahan, 63 Ohio St. 258, 265, 58 N.E. 805, 807 (1900). 
269 OutO GEN Cone § 8098 (1938). 
270 See text pp. 633-635, swpra. 
271 Onto GEN. Cope § 8092 (1938). 
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erty vests in his legal representative. The property is to be used 
by such survivors only for partnership purposes. As we have seen, 
these are the common-law rules. Surviving partners have the right 
to wind up the partnership but under Section 37 the legal repre- 
sentative of a deceased partner may obtain winding up by the court. 
It could possibly be argued that this last section is inconsistent with 
the existing statutory method of settling a deceased partner’s af- 
fairs since it apparently permits the surviving partner to wind up 
the affairs of a partnership without submission to the court and in- 
dependent of a receiver unless the legal representative prevails 
upon a court to intervene. This section, however, is very broad. 
It is doubtful whether its later enactment would repeal the detailed 
procedure existing at present for the settlement of the estate of a 
deceased partner. Furthermore, the right granted by Section 37 is 
one that apparently exists even now at common law along with the 
statutory procedure, in the event the procedure provided by Ohio 
General Code Sections 8085 to 8098 has not been followed.?” 


Section 41 (1) of the Act provides that if a partnership is con- 
tinued upon the assignment of the deceased partner’s interest, the 
creditors of the old firm are creditors of the new firm. Section 41 
(3) provides for the same result if the legal representative of the 
estate does not assign but consents to the continuation. This section 
is not designed to affect the rights of surviving partners as against 
the estate of the deceased partner or vice versa, but merely to pro- 
tect creditors of the old firm.*** The representative of the deceased 
is not required to assign or consent. If the articles or the will of 
the deceased so provide, this right to assign or consent is already 
recognized under Section 8092 of the Ohio General Code. Further- 
more, it appears to be an unobjectionable procedure, even under the 
existing Ohio statutes, for the legal representative to consent to the 
continuance of the firm if it is in the best interests of the estate, 
even in the absence of a provision in the articles or will.?” 


Section 42 accords a representative of the estate the right to 
obtain interest on his deceased’s share in the partnership where 
the business is continued by the surviving partners in accordance 
with Section 41. In lieu thereof he may elect profits. As we have 
seen, this was the common-law rule and it existed along with the 


272 Stewart v. Grant, 24 Ohio L. Abs. 281 (App. 1937). 
273 M. & C. Creditors Corp. v. Pratt, 172 Misc. 695, 17 N.Y.S. 2d 240 
(1938), aff'd, 255 App. Div. 838, 17 N.Y.S. 2d 662 (1938), appeal denied, 255 
App. Div. 962, 17 N.Y.S. 2d 990 (1938), aff'd, 281 N.Y. 804, 24 N.E. 2d 482 
(1940); Blumer Brewing Corp. v. Mayer, 223 Wis. 540, 269 N.W. 693 (1936). 
“74 Stewart v. Grant, 24 Ohio L. Abs. 281 (App. 1937). 
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statutory method of settling the share of the deceased partner.’” 
It is not therefore inconsistent with the statute. 

Curiously enough, it seems that the only inconsistency between 
the Ohio statute and the Act in this connection is found in the very 
last sentence of the last section of the statute. It will be recalled 
that Ohio courts of equity have recognized two types or degrees 
of conversion of partnership real estate, sub modo and out and out.*** 
The language of the statute as to conveyance of the interest of a 
deceased partner in partnership real estate describes only the latter 
type. Thus Section 8098 only contemplates the giving of a deed to 
the surviving partner of real estate purchased by partnership funds 
where the real estate has been actually used by the partnership. 
This limitation on the Ohio common law is also contrary to Section 
8 (2) of the Act to the effect that partnership property includes all 
property purchased with partnership funds. Section 8098 would 
seem to present no problem unless title to real estate purchased with 
partnership funds but not used by the partnership had been taken 
in the name of the partners, either separately or jointly. Then, 
though the surviving partners could by a conveyance in the partner- 
ship name transfer an equitable title, it would take an act of the 
legal representative or the administering court to convey the legal 
title. It would therefore seem desirable to repeal the last sentence of 
Section 8098 regardless of adoption of the Act. 


SuMManky OF EFFECTS OF ADOPTION oF AcT UPON EXISTING OHIO 
JUDICIAL AND STATUTORY LAW 


It is apparent from the foregoing discussion that in major part 
the Act is but a restatement and clarification of Ohio law as it is 
found today in decisions and occasional statutes. This is, of course, 
hardly surprising when one recalls that its draftsmen fully intended 
to adopt existing common-law principles so far as they represented 
any considerable body of consistent and generally accepted material. 
Ohio, as has been seen, has long been a contributor to this ever ac- 
cumulating mass of material. The Act’s contribution to this large 
area is necessarily, therefore, in terms of clarity and concise state- 
ment of principle. 

But there remain two major areas in which the Act, if adopted 





275 See text page 658, supra. In addition, if the surviving partner in fact 
continues the firm, the Act has been interpreted as according the remedies 
of Section 42 to the estate of the deceased partner, even though no con- 
sent to the continuation of the partnership has been given by the personal 
representative of the deceased partner, or by the will of the latter, or by 
the partnership articles. Froess v. Froess, 284 Pa. 369, 131 Atl. 276 (1925); 
M. & C. Creditor Corp. v. Pratt, note 273, supra. 

276 See text pp. 633-634, supra. 
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in Ohio, would make affirmative and substantial contribution over 
and above this not unimportant matter of clarification. These relate 
to the matters of (1) partnership real property and (2) the rights of 
creditors. 


As a term descriptive of the type of estate enjoyed by partners 
in firm property, the Act adopts “tenancy in partnership” and ap- 
plies it to both real and personal property. Further, it gives a per- 
ceptibly broader connotation to this term than Ohio courts have 
previously given to “partnership property”, in that the phrase 
“property brought into the partnership stock or subsequently 
acquired by purchase or otherwise, on account of the partnership” 
is more comprehensive than the usual common-law test of purchase 
with partnership funds. Moreover, the sum total of various pro- 
visions defining a partner’s interest in the firm and the rights of 
firm and separate creditors, would serve to bring about in Ohio an 
abrogation of the existing doctrine of sub modo conversion in equity 
and to substitute an out-and-out conversion recognizable in both 
equity and law. Finally, the Act’s recognition of the right to convey 
title to and from the firm in its firm name is an obvious practical 
convenience as is the provision abolishing dower in “a partner’s 
interest in specific partnership property.” 


In the second area, that of creditors’ rights, the Act establishes 
a consistent set of provisions substantially more protective of these 
rights than can be found in Ohio law today. This is outstandingly 
true where the partnership is continued without liquidation even 
though a technical dissolution has taken place. Under those cir- 
cumstances, creditors of the old firm and of the new firm will share 
equally in all the assets of the new firm. Further, unlike common 
law, old customers are entitled by the Act to knowledge or notice 
in cases of dissolution by bankruptcy or death, and new customers 
are entitled at least to newspaper notice of dissolution. Both pro- 
visions are a protection to firm creditors. The charging order pro- 
vision in the Act gives clarity and immeasurably greater security to 
the rights of separate creditors who have obtained judgments 
against individual partners. At the same time it protects appreciably 
the rights of both firm creditors and the partners themselves by 
providing a convenient procedure for settling competing interests 
without disruption of the firm business. General marshalling 
priorities have been retained as now found in Ohio cases with only 
occasional variations as to such matters as assets of partnership by 
estoppel, a partner’s personal non-partnership claim against the 
firm, and the Ohio exception where there are neither firm assets 
nor solvent living partners—matters actually of rare occurrence in 
practice. On the other hand, firm creditors who learn of assumption 
of firm debts by less than all partners or by the successors in in- 
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terest of retiring partners are required in their dealings with their 
former joint obligors or their successors to refrain from consenting 
to any material alteration as though a principal and surety relation 
exists. In this one instance the Act imposes on firm creditors risks 
not found in Ohio decisions, but such instances occur but rarely and 
the Act reflects the attitude prevailing in courts of other states. 


Outside of these two areas there are occasional variations, all 
of which have been indicated in earlier discussion. All are minor 
and all tend to bring Ohio into conformity with the partnership law 
of other jurisdictions. 


In short, should the Act be enacted here, its over-all contribu- 
tions to the present state of Ohio law would unquestionably be sig- 
nificant. Clarification of existing principles and conformity to the 
law of other states are in themselves ample justification for its 
adoption. But in the two areas of partnership real property and 
creditors rights the Act would introduce modifications in existing 
principles that would both stabilize the enterprise and protect firm 
and separate creditors. All these effects are major and all point 
persuasively toward enactment of the Uniform Partnership Act in 
Ohio. 
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Uniform Desertion and Nonsupport Act—Present 
Text and Proposed Revision—A Comparison 
With Ohio Law 


On May 14, 1948 the Council of Delegates of the Ohio State Bar 
Association incorporated in the Association’s legislative program 
for the 1949 session of the General Assembly a recommendation for 
the adoption of the Uniform Desertion and Nonsupport Act.’ 

At the meeting of the National Conference of Commissioners 
on Uniform State Laws in Seattle, Washington, August 30 to Sep- 
tember 4, 1948, the Committee on Review of the Uniform Desertion 
and Nonsupport Act submitted a preliminary draft of a revision 
of the Act.* The committee had reported to the National Confer- 
ence in 1944 that the act as originally promulgated in 1910 had not 
been accepted in its recommended form and that from responses 
received from questionnaires submitted to the Commissioners of the 
States in which the Act was purported to have been enacted, it 
appeared that the Act in its present form did not lend itself to uni- 
formity of treatment. The Committee at that time recommended 
that the Act be reclassified as a Model Act.* 

The National Conference did not follow the Committee’s 1944 
recommendation; however, the Committee on Review was in- 
structed to continue its study of the Act and to submit a revision to 
meet the objections encountered. 

The Committee’s study of all the state statutes culminated 
in a tentative draft in 1946 of a revised act which, with instruc- 


1 Minutes, Council of Delegates, Ohio State Bar Association, Toledo, 
Ohio, May 13-14, 1948. 

2 Report, Section Committee on Review of Uniform Desertion and Non- 
support Act, Sept. 2, 1948. This committee was established by the National 
Conference in 1943 to conduct a survey of the Act’s acceptance by the states 
and to determine whether a revision of the Act was desirable. 

* Report, Committee on Review of Uniform Desertion and Nonsupport 
Act, HANDBOOK, CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAws 
272 (1944). The report was summarized by the Committee Chairman as 
follows: “None of the Commissioners from whom we have heard indicates 
the existence of a demand in his state that its statute be amended more 
nearly to conform with the provisions of the Uniform Act. This very lack 
of uniformity and apparent absence of demand for uniformity would seem 
to demonstrate that this Act does not lend itself to uniformity of treatment. 
All would agree in principle that proper steps should be taken to prevent or 
punish the neglect of dependents, but there well may be differences of 
opinion concerning the most effective means to that end. Also, there may 
well be variances in social and governmental structure in the several states 
that justify diversity of treatment of the problem.” 
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tions and expressions of policy furnished by the National Confer- 
ence of the same year, resulted in the submission of a proposed act 
to the National Conference in 1948. After extensive discussion of the 
proposed draft in the Committee of the Whole, the Committee on 
Review was continued and further consideration of the revised act 
was delayed until a future meeting of the conference.* 


The Committee on Uniform Laws of the Ohio State Bar Asso- 
ciation, in view of the action taken by the National Conference, has 
recommended to the Council of Delegates that further sponsorship 
by the Association of the present act be suspended pending disposi- 
tion of the proposed revision. 


Although there is little probability that the present Uniform 
Desertion and Nonsupport Act will be sponsored by the Ohio State 
Bar Association during the 1949 session of the legislature, a survey 
of the Act and a comparison with the present analogous Ohio law, 
together with the issues and policies arising from the proposed re- 
vised draft, are timely. 


HISTORY OF THE UNIFORM AcT 


The Act was originally recommended as a uniform law for 
adoption in the states and territories, by the National Conference 
of Commissioners on Uniform State Laws in 1910. The National 
Conference credits the Act with adoption in twenty-one states and 
territories.. Uniform Laws Annotated includes those officially 
credited and, in addition, Idaho, New Hampshire, and Oklahoma. * 
An examination of these state statutes indicates a conspicuous lack 
of uniformity, either because they were not “uniform” when orig- 
inally adopted or as a result of subsequent amendment. Mississippi 
is the only jurisdiction which enacted the Uniform Act as proposed 
by the commissioners, and it was retained in its original form only 
from the date of its adoption, 1911, until 1928 when, by amendment, 
Sections 2 to 8 were eliminated and the substance of Section 1 was 
materially altered by limiting its application to desertion and non- 
support of a child under 16 years of age, omitting all reference to 
desertion or nonsupport of a wife.’ Of the twenty other jurisdic- 
tions credited with adopting the Act in substance, thirteen have 








*Proceedings, Committee of The Whole, Uniform Desertion and Non- 
support Act, National Conference of Commissioners on Uniform State Laws, 
Seattle, Washington, August 30-September 4, 1948. 

5 HANDBOOK, CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws 
391 (1944). Listed are: Ala., Alaska, Cal., Del., Hawaii, Ill., Kan., Mass., 
Miss., Nev., N. J., N. D., S. D., Tex., Utah, Vt., Va., Wash., W. Va., Wis., and 
Wyo. 

610 Unirorm Laws Ann. 6 (Supp. 1947). 
7 Miss. Cope Ann. § 2087 (1942). 
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since amended their originai enactments.* Of the seven states whose 
law remains as originally enacted, the Delaware and Kansas statutes 
are nearest to the form and substance of the Uniform Act. The 
California statute, enacted in 1911, added two sections to the Penal 
Code of that state, corresponding generally to Sections 6 and 7 of the 
Uniform Act.* To this extent only does the California statute con- 
form. It is, therefore, reasonably conclusive that the Act failed in 
its prime objective—uniformity. 

In determining adoption of its proposed acts the National Con- 
ference considers as Uniform Acts only those state statutes whose 
titles conclude with the phrase “and to make uniform the law with 
reference thereto.” As a result, states having acts similar in sub- 
stance, departing only in form and verbiage, have not been accepted 
as “uniform” by the Conference. Ohio’s law seems to be in this 
classification. *° 


History OF THE OnIo LAw 


Ohio’s law on the general subject of desertion and nonsupport 
of dependents had its beginning in the Act of 1890, thereafter desig- 
nated as Section 3140-2, Revised Statutes.’ The title of the Act 
was, “To prevent abandonment and pauperism”. It will be observed 
that this statute was enacted approximately twenty years prior to 
the issuance of the Uniform Act. 


The statute of 1890 made it a misdemeanor for a father or, when 
charged by law with the maintenance thereof, a mother of a legiti- 
mate or illegitimate child or children under sixteen years of age, to 
neglect or refuse to provide such child or children with necessary 
and proper home, care, food, and clothing. The Act further provided 
for suspension of sentence, upon conviction, if the person convicted 
gave bond to the state, conditioned that he furnish such necessary 
and proper home, care, food, and clothing. 


In 1900 the legislature amended Section 3140-2, Revised Sta- 
tutes,’* including further liabilities, penalties, and conditions in- 
tended to strengthen and broaden its application. The amended act 








8 Ata. Cope ANN. tit. 34, §§ 90-104 (1940); Mass. Ann. Laws c. 273, §§ 
1-10 (1933); Nevapa Comp. Laws Ann. § 10516 (1929); N. J. Strat. ANN. 
§ 2:121-1-2 (Cum. Supp. 1947); N. D. Rev. Cone § 9594 a 1-9594 a 4 (1943); 
Texas Stat. Pen. Cone art. 602 (1936); Vermont Pus. Laws § 3091 (1933); 
Va. Cope ANN. §§ 1936-1944 a (1942); W. Va. Cope Ann. §§ 4777-4782 (1943); 
Wyo. Comp. Stat. Ann. §§ 9 - 801—9-808 (1945); ALtaska Comp. Laws 
§§ 5088-5092 (1933); Hawa Rev. Laws § 12251 (1945); Uran Cope ANN. 
§ 103-13-1 (1943). 

®CaL. Penat Cope § 270 e, 273h (1941). 

10Ounto GEN. Cope §§ 13008-13021, 12970 (Supp. 1946). 
1187 Ohio Laws 216 (1890). 
1294 Ohio Laws 105 (1900). 
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included a provision for neglect of a child, legally an inmate of a 
county or district children’s home, making the offense a felony by 
imposing imprisonment in the penitentiary for a maximum term of 
three years.** The amendment further provided for venue of the 
action and arrest by the sheriff upon failure to comply with the 
court order, such arrest to be made by warrant on the precipe of the 
prosecuting attorney. 

In 1908 the legislature repealed the original act of 1890, and the 
amendatory act of 1900, and passed an act which was again desig- 
nated as section 3140-2, Revised Statutes, '* and subsequently, under 
the codification of 1910, with slight changes in text not varying the 
intent and effect of the statute, it became Sections 13008 to 13021 
of the General Code. It remained unchanged until amended effec- 
tive January 1, 1946. ** 

This latest amendment affected only Sections 13008, 13009, and 
13012. The provisions of Section 13008 were enlarged to include 
“or other person charged by law with the maintenance”; raised the 
age of the child or children from under sixteen years to under 
eighteen years; and added “or of a physically or mentally handi- 
capped child under twenty-one years of age.” Sections 13009 and 
13012 were amended merely to include the enlarged provisions of 
13008. 


EFFECT OF ADOPTION OF THE UNIFORM ACT 


It has been held, in jurisdictions adopting the Uniform Act, 
that a former act, though not inconsistent with the Uniform Act, 
was repealed thereby.’® The Vermont court said: 


We may take judicial notice that the Act of 1915 was 
prepared and recommended by the National Conference 
of Commissioners on Uniform State Laws, and that at the 
time of its adoption by the Legislature of this state it had 
already been adopted by several of the other states. It 
would do violence to the expressed intention of the Legisla- 
ture, to promote uniformity of law on the subject, to pre- 
sume that they intended to defeat that purpose by retaining 
a statute which would create dissimilarity.” 


It has also been decided that the Uniform Act is an independent 
act upon the subject with which it deals, complete in itself, designed 
to take the place of the former act.'* On the other hand, it has 
been asserted, notwithstanding the constitutional objective of the 
National Conference “to promote uniformity of judicial decisions 





13 McKelvy v. State, 87 Ohio St. 1, 99 N.E. 1076 (1912). 
14 99 Ohio Laws 228, 230 (1908). 

15 121 Ohio Laws 557 (1945). 

16 In re Turner, 92 Vt. 210, 102 Atl. 943 (1918). 

17 Td. at 216, 102 Atl. at 946. 

18 People v. Ankrum, 286 II]. 319, 121 N.E. 579 (1919). 
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throughout the United States,” '* that an earlier act was not repealed 
by implication.*”” Repeal of the present analogous sections of the 
Ohio Code would appear to be desired in order to fully effectuate 
the enactment of a uniform law. 


THE OFFENSE 


Section 13008 of the Ohio General Code makes it a felony for a 
parent or other person, charged by law with the maintenance of a 
legitimate or illegitimate child or children under the age of eighteen 
years, or of a physically or mentally handicapped child under 
twenty-one years of age, or for a husband of a pregnant woman, to 
fail, neglect, or refuse to provide the necessary or proper home, care, 
food and clothing for such persons designated. A companion sec- 
tion, 13009, makes it a felony for a father or a husband of a pregnant 
woman to leave with intent to abandon such child or children under 
the age of eighteen years or such pregnant woman. 


Section 12970 of the Ohio General Code is analogous to Sections 
13008 and 13009, and makes it a misdemeanor for any parent or per- 
son having control of a child or children under sixteen years of age 
to wilfully abandon, torture, torment, cruelly or unlawfully punish, 
or wilfully or negligently fail to furnish necessary and proper food, 
clothing, or shelter. 


The Uniform Act provides in Section 1 that any husband or 
parent who without just cause deserts, or wilfully neglects, or re- 
fuses to provide for the support or maintenance of a wife or child 
under the age of sixteen years in destitute or necessitous circum- 
stances shall be guilty of a crime, punishable by a fine not exceed- 
ing five hundred dollars, or imprisonment not exceeding two years 
or both. 


The offenses defined by these respective sections are analogous, 
the material differences being that Ohio law does not extend the 
offense to cover the husband of a wife not pregnant. On the other 
hand the Uniform Act does not include a person charged by law 
with the maintenance of a child, nor does it include in its protection 
illegitimate children. Furthermore, Ohio has seen fit to raise the 
applicable age of the minor child from sixteen to eighteen years, 
or in the case of the physically or mentally handicapped, to twenty- 
one years. 


Ohio imposes a penalty of six months to one year imprisonment 
in jail or workhouse, or from one year to three years in the peni- 


19 Const. AND By Laws, CONFERENCE OF COMMISSIONERS ON UNIFORM 
Strate Laws, Art. I, § 2. 
20 State v. Garris, 98 N. J. L. 608, 121 Atl. 292 (Sup. Ct. 1923). 
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tentiary. The court is thereby given a wide range of penalties to 
be assessed in its discretion in recognition of the varied degrees of 
culpability usual to this class of offenses. ** 

Deviation from the text of Section 1 of the Uniform Act, by 
those states credited with adoption, is most noticeable in the sever- 
ity of the penalty imposed ** and in procedure. Discrepancy to a 
lesser degree is also found as to the persons made liable, and those 
whom the Act attempts to protect. 


DEFENSES 


Section 13008-1 of the Ohio General Code permits as a defense 
to the offense, inability to provide because of iack of property or 
earnings, inability to secure employment, and physical incapacity 
to perform labor. There is no comparable provision in the Uniform 
Act; however, the courts have construed the Act to mean that the 
offense was not “wilful” if it was by reason of illness or poverty.” 

The person convicted may, under Section 13010 of the General 
Code, give bond for the performance of the court order for mainte- 
nance in return for suspension of sentence. Section 4 of the Uni- 
form Act, likewise, allows the person charged to give recognizance, 
conditioned upon stipulated maintenance. There is little material 
difference in these two sections other than procedure. 


PROCEDURE 


The Ohio General Code under Section 13011 determines the 
venue of the action to be the county in which such child or pregnant 
woman may be at the time of the complaint. The Uniform Act 
makes no provision for venue; however, the courts have held that 
“existing practice of the court having jurisdiction will be fol- 
lowed,” ** or “resort to the constitution, the common law, and gen- 
eral statutes will be had for criminal procedure.” ** _ 


Ohio, under Section 13012 of the Code, imposes liability on a 
parent to provide for a child committed to the care of a children’s 
home, and imposes the same sanctions as Section 13008. Although 


21 Seaman v. State, 106 Ohio St. 177, 140 N.E. 108 (1922). 

22Thirteen jurisdictions classify the offense as a misdemeanor, with 
fines ranging from none to $600. Eight make the offense a felony with fines 
ranging from none to $500. Of the three states, not officially credited with 
adoption of the Act, two classify the offense as a misdemeanor and one a 
felony. 

28 Bobo v. State, 90 Tex. Crim. 397, 235 S.W. 878 (1921). See also 
Flowers v. State, 87 Tex. Crim. 293, 221 S.W. 289 (1920). 
4 Donaghv v. State, 6 Bovce 467, 100 Atl. 696 (Del. 1917). 
25 Fisher v. Sommerville, 83 W. Va. 160, 98 S.E. 67 (1919). 
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there is no counterpart in the Uniform Act, courts have imposed li- 
ability though the child is being supported by a relative, charitable 
organization, or the state. ** 

Section 13015 of the General Code and Section 5 of the Uniform 
Act each provide for arrest, hearing, forfeiture of bond, modification 
of order for maintenance, or imposition of penalty upon failure to 
comply with the original order for support. 

Section 13018 of the General Code provides for payment toward 
support of the dependent of fifty cents for each day of imprisonment 
of the convicted person if in a jail or workhouse, and Section 13012 
allows forty cents a day if imprisonment is in the penitentiary. 
Section 7 of the Uniform Act provides for an undetermined amount 
of compensation to the dependent for each day of hard labor per- 
formed by the convicted person while imprisoned. 

Section 13021 of the General Code provides that citizenship once 
acquired in this state by the husband, father, or mother of those 
protected under Sections 13008 and 13021, for the purposes of those 
subdivisions, shall continue until such child has arrived at the age 
provided for in such subdivisions. The Uniform Act is silent on the 
point of continuing jurisdiction of the parties; however, the courts 
have ruled that its effect is not retroactive against an accused not 
a resident of the State ai the time of the passage of the act.** 

Section 3 of the Uniform Act, providing for support of depend- 
ents pendente lite, has no counterpart in the Ohio law; however, 
there is authority for entertaining such a motion when the duty of 
the defendant to support is clear. ** 

Section 6 of the Uniform Act qualifies the ordinary rules of 
evidence, and makes both husband and wife competent as witnesses 
against each other. The Ohio Legislature accomplished this through 
an amendment to Section 13444-2 qualifying the statute as to actions 
under Sections 13008 or 13009. *° 

Section 8 of the Uniform Act provides that the act shall be so 
interpreted and construed as to effectuate its general purpose to 
make uniform the law of those states which enact it. Section 9 is 
the repealing clause and section 10 is the effective date clause. 

Sections 13013, 13014, 13016, 13017, and 13020 of the General 
Code are procedural sections peculiar to the Ohio Law and need not 
be discussed here. 





26 Donaghy v. State, supra note 24; People v. Howell, 214 Il. App. 372 
(1919); State v. Waller, 90 Kan. 829, 136 Pac. 215 (1913); State v. Bess, 44 
Utah 39, 137 Pac. 829 (1913); Brandel v. State, 161 Wis. 532, 154 N.W. 997 
(1915); Reid v. State, 88 Tex. Crim. 364, 226 S.W. 408 (1921). 

27 People v. Herrick, 200 Ill. App. 428 (1916). 

28 Pretzinger v. Pretzinger, 45 Ohio St. 452, 15 N.E. 471 (1887): Mc- 
Daniel v. Rucker, 150 Ohio St. 261, 80 N.E. 2d 849 (1948). 

29 113 Ohio Laws 186 (1929). 
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RESULTS OF ADOPTION OF THE UNIFORM ACT 


Adoption of the Uniform Act in its present text would result in 
these material changes in the Ohio law: 


(1) 
(2) 
(3) 
(4) 


(5) 
(6) 


(7) 


Husband of a wife not pregnant would be liable under the 
proposed law. 

Liability of a person, other than a parent, charged by law 
with maintenance of a child, would be questionable. 
Liability of a father for support and maintenance of an 
illegitimate child would be questionable. 

The maximum age of the minor child would be reduced 
from eighteen to sixteen years and the liability for support 
of a physically or mentally handicapped child between 
the ages of sixteen and twenty-one would be eliminated. 
Maximum penalty would be reduced from three years im- 
prisonment to two years with a maximum fine of $500. 
The defense of inability to provide would be dropped in 
favor of an indefinite judicial construction of the term “wil- 
ful.” 

Questions of venue and jurisdiction of the accused would 
require judicial interpretation. *° 


PROPOSED REVISED ACT 


A discussion in detail of the tentative revision at this time would 
be premature. From the issues raised when the draft was presented 
to the National Conference, it appears likely that extensive revision 
will result before the final text is agreed upon. 

The instructions concerning the issues and questions of policy 
furnished the Committee on Review by the Conference covered the 
following points: 


(1) 


(2) 


(3) 
(4) 


The act should be recast so that it will be an enforcement 
measure, dnd thus provide a criminal or quasi-criminal 
proceeding for the enforcement of the obligation as im- 
posed by other provisions of law. 

The act should facilitate enforcement without extradition 
by making enforcement available in the state where the ob- 
ligor is found. 

The extraditable nature of the offense should be expressly 
recognized. 

In recasting the procedural features, such as pretrial in- 
vestigation, orders pendente lite, and release of defendant 
on probation, effort should be made to avoid making them 
unnecessarily specific, to the end that they may be readily 


30 Notes 23 and 24 supra. 
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usable and acceptable in the several states without involv- 
ing conflicts with established local practices and proced- 
ure. * 


The revised act as an enforcement measure for an obligation im- 
posed by a separate provision of state law should lend itself more 
readily to uniform treatment than the present Uniform Act which 
undertakes primarily to impose the obligation. This feature of the 
proposed revision seems especially adaptable to the present sub- 
stantive and procedural provisions of the Ohio law. 


Enforcement of the obligation to support, even when the obligor 
is without the jurisdiction of the state in which dependent resides, 
is effective and indispensable if the object of uniformity is to be 
achieved. Extradition, even when granted, would often be an in- 
effectual remedy as the obligor’s means of livelihood would be in- 
terrupted. The extraditable nature of the offense, however, should 
be retained. 

The procedural features could well be completely dispensed 
with, as they are of local and not interstate concern. Ohio law has 
extensive procedural provisions adapted and adjusted to its ju- 
dicial system. Such matters as procedure do not appear to lend 
themselves to uniform treatment as is evidenced by the fact that 
these features of the present Uniform Act were constantly revised 
by those states adopting it. 


CONCLUSION 


The present Ohio law is comprehensive and stringent. Consid- 
ering its early conception some twenty years prior to the Uniform 
Act, together with the practice of attentive amendment by the leg- 
islature to meet current social, political, and economic requirements, 
it can quite properly be presumed to be substantively, administra- 
tively, and procedurally adapted to this jurisdiction. 

The policy governing the current revision of the Uniform Act 
recognizes this view and the final result of this revision should be 
acceptable and even desirable as an effective uniform enforcement 
measure, companionable to the present Ohio law. 


George E. Taylor 


31 The Committee on Review of the Uniform Act recommended the 
omission of these procedural features from the revised act but presented 
them for the consideration of the Committee of the Whole for final determi- 
nation. 











Uniform Contribution Among Tortfeasors Act 


Often cited with the deference accorded a “general rule” is the 
proposition that there can be no contribution among tortfeasors.’ 
Merryweather v. Nixan? is said to be the case which first embodied 
this doctrine. From an examination of that case it becomes apparent 
that the enunciation of so broad a rule, if such a rule was enunciated, 
was by way of dictum only, for the case itself is concerned with the 
tortious acts of two wilful wrongdoers.’ “The reason [of the rule in 
Merryweather v. Nixan] alleged is the technical one that any such 
claim must be based on an implied contract between wrongdoers 
and ... is necessarily illegal and void as being made in contempla- 
tion of the commission of an illegal act.”* It has been suggested ° 
that the purported rule of the Merryweather case is a misstatement 
and that Lord Kenyon actually declared an exception, that of wilful 
wrongdoers, to the general proposition that “where two or more 
persons are jointly or jointly and severally bound to pay a sum of 
money and one or more of them are compelled to pay the whole or 
more than his or her share those paying may recover from those 
not paying the aliquot proportion which they ought to pay.”* Cor- 
rectly stated or otherwise, Merryweather v. Nixan is considered the 
leading case on the issue of contribution among tortfeasors. 

One exception to the rule of the Merryweather case was recog- 
nized to the effect that a party induced by another to commit an act 
ostensibly legal but, in fact, tortious had a right to indemnity from 
his co-tortfeasor.’ But the English law on contribution among tort- 
feasors remained unchanged from the Merryweather case until the 
English Law Reform in 1935.* 

The early Virginia case of Thweatt v. Jones ® held that the rule 





1 Union Stockyards v. Chicago B. & Q. Ry., 196 U.S. 217 (1905); Mary- 
land Cas. Co. v. Gough, '146 Ohio St. 305, 65 N.E. 2d 858 (1946); Ash v. Mort- 
ensen, 24 Cal. 2d 654, 150 P. 2d 876 (1944); RESTATEMENT, RESTITUTION § 85 
c. (1938); ResTaTEMEN?Y, Torts § 875 (1938). 

28 T. R. 186 (K. B. 1799). 

3 SALMOND, THE Law oF Torts 103 (7th ed. 1928); Reath, Contribution 
Between Persons Jointly Charged for Negligence, 12 Harv. L. Rev. 176 
(1898); Quarles, Contribution Between Joint Wrongdoers, 1 Mara. L. REv. 
141 (1917). 

+ SALMOND, op. cit. supra note 3, at 103. 

5 Reath, supra note 3: Quarles, supra note 3. 

67 Am. & Enc. Encyc. or Law 326 (2d ed. 1902). 

7 Betts v. Gibbins, 2 A. & E. 57 (K. B. 1834). 

8 England Law Reform (Married Women and Tortfeasors) Act, 25 & 
26 GreorcE V, c. 30 § 6 (1935). 
91 Rand. 328 (Va. 1823). 
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of Merryweather v. Nixan did not apply to the commission of a 
negligent tort, or quasi delict, and precipitated the still extant strug- 
gle to relieve the negligent joint tortfeasor from the incubus of 
total and final liability. Without the aid of statute, some states have 
permitted contribution among joint tortfeasors when the tort is a 
quasi delict,’° but many others—the federal court system, before the 
Erie Ry. v. Tompkins" decision was included here—clung to the 
“general rule.” ** 

In most fields of law where joint obligations are recognized, e.g., 
contracts,'* suretyship,’* and admiralty,’* the equitable doctrine of 
contribution among joint obligors is the rule. 

Several states have by legislation attempted to repeal this 
anomalous doctrine and grant the right of contribution to certain 
classes of tortfeasors. In none of these states has the wilful tort- 
feasor been given the right to contribution. In some of the states 
the right to contribution arises only after the rendition of a joint 
judgment against the tortfeasors.’* In others a several judgment 
may be used as the basis of a subsequent suit against a co-tort- 
feasor.'’ In Michigan, there is a right of contribution only among 
co-tortfeasors who commit the tort of libel.’* Such joint tort statutes 
are usually implemented by a third party practice act, either already 
a part of that state’s procedural law or expressly passed in conjunc- 
tion with the joint tortfeasor act.’® The joint tort procedure of Wis- 
consin, a sort of hybrid resulting from a cross between common law 
and statute, is frequently singled out for approval.*° 





10 Underwriter v. Smith, 166 Minn. 388, 208 N. W. 13 (1926); Torpy v. 
Johnson, 43 Neb. 882, 62 N. W. 253 (1895); Vandiver v. Pollak, 79 Ala. 467, 
12 So. 473 (1893); Farwell v. Becker, 129 Ill. 261, 21 N. E. 729 (1889); Nick- 
erson v. Wheeler, 118 Mass. 295 (1875); note following Spaulding v. Oakes, 
42 Vt. 343, 348 (1864). 

11 304 U. S. 64 (1937). 

12 Union Stockyards v. Chicago B. & Q. Ry., 196 U.S. 224 (1905); Gulf 
& S. I. R.R. v. Gulf Refining Co., 260 Fed. 262 (S.D. Miss. 1919); Central of 
Ga. Ry. v. Swift & Co., 23 Ga. App. 346, 98 S.E. 256 (1918); Detroit Ry. v. 
Boomer, 194 Mich. 52, 160 N. W. 542 (1916); Louisville v. Louisville Ry., 156 
Ky. 141, 160 S. W. 771 (1913); Forsythe v. Los Angeles Ry., 149 Cal. 569, 87 
Pac. 24 (1906). 

18 RESTATEMENT, CONTRACTS § 119 (1932). 

14 ARANT, SURETYSHIP 333 (1931). 

15 ROBINSON, ADMIRALTY 90 (1939). 

16 Mo. Rev. Stat. ANN. § 3658 (1942); Tex. Rev. Civ. Start. art. 2212 
(Cum. Supp. 1948); N. Y. Crv. Prac. Act § 211 (a) (1939). 

17Pa, Stat. ANN. tit. 12, $2081 (Supp. 1948); N. C. Gen. Stat. Ann. 
§ 240 (1944). 

18 Micn. Stat. Ann. § 1401 (Henderson 1938). 

19 Mo. Rev. Stat. ANN. § 847.20 (Cum. Supp. 1948); N. Y. Crv. Prac. Act 
$§ 193 (2), (4) (1939); N. C. Gen. Star. Ann. § 240 (1944). 

#0 Ellis v, Chicago & N. W. Ry., 167 Wis. 392, 167 N. W. 1048 (1918); 
Wis. Stat. §§ 263.15 (1), (2) (1947); Wits. Srat. §§ 260.19 (3), (4) (1947). 
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Under present Ohio law, there is no right of contribution among 
any tortfeasors.** The doctrine of contribution among negligent co- 
tortfeasors which was given express sanction in 1845 in the case of 
Acheson v. Miller ** has today evidently vanished without ever being 
expressly repudiated. 

This seeming atavism is explained by Professor Prosser as hav- 
ing resulted from the confusion, by the Ohio courts, of the concepts 
of joint tort in its original sense and joint tort as used in permissive 
joinder under the code reform.”* 

Such being the condition of the law on this subject, it is not 
surprising that the Commissioners on Uniform State Laws should 
draft a uniform act in an effort at rectification. The Uniform Con- 
tribution Among Tortfeasors Act was submitted in 1939, and has 
been adopted, to date, by five states ** and the Territory of Hawaii.** 

The Act begins by defining joint tortfeasors as “two or more 
persons jointly or severally liable in tort for the same injury to 
person or property, whether or not judgment has been recovered 
against all or some of them.” The purpose of the last clause of the 
definition is to disapprove the policy of making a joint and several 
judgment a necessary prerequisite to the recovery of contribution, 
as is explicit in the joint tortfeasor acts of some states.** “The com- 
mon obligation contemplated by this act is the common liability of 
the tortfeasor to suffer adverse judgment at the instance of the in- 
jured person, whether or not the injured person elects to impose 
it.” *7 It will be seen that the wilful tortfeasor fits into the above 
definition and purposefully so.”* Presumably, this inclusion of the 
wilful tortfeasor within the definition coupled with the statement 
of Section 2 (1) that “the right of contribution exists among joint 
tortfeasors” gives to the wilful tortfeasor all the benefits which in- 
ure under the Act. However, should the derelictions of a tortfeasor 
in a particular case prove too shocking, the drafters of the Act sug- 
gest that the court could in its discretion refuse to allow such tort- 
feasor to participate under the Act.*® The case of the wilful tort- 





21 Maryland Cas. Co. v. Gough, 146 Ohio St. 305, 65 N.E. 2d 858 (1946). 

22 2 Ohio St. 203, 59 Am. Dec. 663 (1855), overruling Acheson v. Miller, 
18 Ohio 5 (1849). 

23 Prosser, Torts 1093 (1941). 

24, ArK. Dic. Stat. § 611 (Cum Supp. 1944); Mp. Ann. Cope Gen. Laws 
art. 50, § § 21-30 (Supp. 1947); N. M. Srar. Anw, § § 21.118-125 (1941); R. I. 
Gen. Laws c. 940 (1940); S. D. Sess. Laws c. 167 (1945). 

25 Hawatrr Rev. Laws § § 10487-10493 (1945). 

26 See note i6 supra. 

279 Unirorm Laws ANN. 161, §1 Comm’rs’ Notes (1942). 

28 Td, at 162, § 2 Comm’rs’ Notes, (1). 

29 Shultz v. Young, 205 Ark. 533, 169 S. W. 2d 648 (1943); Gregory, 
Contribution Among Tortfeasors, a Uniform Practice, |1938] Wis. L. Rev. 
365. 
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feasor could be administered more expeditiously in this manner 
than by, say, inserting a clause excluding from the Act the culpable 
actors in torts involving moral turpitude; the term “moral turpi- 
tude” and similar general terms are ones almost impossible of defi- 
nition. 

A suit for contribution would not be in order “.. . until he [the 
tortfeasor] has by payment discharged the common liability or has 
paid more than his pro rata share thereof.” *° 


Section 2 (3) entitles a tortfeasor who has entered into a settle- 
ment with the injured party to contribution, but only if by virtue of 
that settlement his co-tortfeasor also was released. For example, the 
purchaser of a personal covenant not to sue shall not be entitled to 
contribution. 


Section 2 (4) which deals with the doctrine of proportional 
fault, is inclosed within brackets to indicate that its adoption is 
optional and that its omission will not undermine the purport of the 
Act.** Subsection (4) provides that when disproportional degrees 
of fault are among the issues in the suit for contribution, the court 
may submit that issue to the jury, but only when the issue is 
properly brought into litigation ** and the court finds that from the 
evidence there is indication of such disproportion. 

Sections 4 and 5 treat the problem of releases. Section 4 con- 
siders the effect of releases on the injured person’s claim and 
changes the common law ‘of most forums," in that releases, absent 
contrary specific provisions, do not discharge the other co-tortfeas- 
ors. They merely reduce the total joint obligation by the amount 
paid for each release or by a stated proportion (not less than the 
consideration paid for each release) contained in the release. For 
instance X, one of three co-tortfeasors, may enter into a contract 
of release with A, who suffered damages to the extent of $3000 and, 
disregarding any doctrine of proportional fault, X for a considera- 
tion of $1000 may induce A to release 50% of his total claim against 
X, Y and Z, the co-tortfeasors. But using same example, X may not 
effectuate a contract for his release with A, paying a consideration 
of $1000 and stating in the release that it has reduced the total 
claim by only 25%. In no event need the remaining co-tortfeasors 
pay A more than $2000. The release is treated under this Act much 
the same as the covenant not to sue.*® 





309 UnirorM Laws ANN. 162, § 2 (2) (1942). 
31 Jd. Comm’rs’ Notes (3). 
82 Maryland does not include §2 (4), Mp. Ann. Cope Gen. Laws art. 
50, § § 21-30 (Supp. 1947). 
389 UnrrormM Laws Ann. 164, §7 (5) (1942). 
384 RESTATEMENT, TorTS § 885 (1939). 
35 Ibid. 
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Section 5 considers the effect of releases on the right of contri- 
bution. The released tortfeasor is still liable to his co-tortfeasor for 
contribution unless the release provides that the remaining co-tort- 
feasors are relieved from the released tortfeasor’s pro rata share of 
liability. This negatives the possibility that the remaining co-tort- 
feasors might be prejudiced by collusion between the injured party 
and the released tortfeasor. Thus A, the injured party, cannot by 
executing a release to X, the co-tortfeasor, for a nominal considera- 
tion prevent X from being liable for contribution to his co-tort- 
feasors, Y and Z, unless he includes in the release the provision 
that Y and Z are to be liable only for two-thirds of A’s original 
claim. The doctrine of proportional liability is disregarded in the 
last example, also. 

A third party practice act is contained in Section 7 which is 
virtually identical to the original Rule 14, Federal Rules of Civil 
Procedure, now amended.** This section is bracketed, designating 
optional adoption, but the state not having a third party practice act 
of its own would do well to adopt Section 7. Contained therein is 
the procedural machinery designed to insure the efficacy of the Act. 
Using Section 7, the tortfeasor who is to be amerced can, by filing 
a bill of impleader, bring into the same action his co-tortfeasor, who 
will be liable to him for contribution, and have that issue settled 
in the same action. 


No significant body of litigation has yet arisen on interpretation 
of the various sections and subsections of the Act. It is to be hoped 
that the state courts called upon to construe the provisions will 
preserve their original context, stated so succinctly in the language 
of the provisions themselves and in the very helpful annotations by 
the Committee of Commissioners on Uniform State Laws. The Act 
is an intelligent attempt to reconcile the joint tortfeasor with his 
counterparts, the joint obligors in other fields of law. “Tortfeasor” 
does mean wrongdger. But “tortfeasor” is not a preclusionary 
term for describing one who commits wrongs upon others. Is the 
equity of the inadvertent, or even wilful, tortfeasor necessarily less 
than that of the wilful breacher of contract? If not, and it seems 
obviously not, the joint tortfeasor is getting unjustifiably harsh 
treatment in most of our courts of justice. Further, this harsh treat- 
ment can be directly traced to its source, a case decided in 1799 by 
the Court of the King’s Bench in England which, as dictum, either 
incorrectly stated a proposition of law or correctly stated a proposi- 
tion which was later garbled. 

Donald W. Fisher 


36 FEDERAL RuLEs or Civit Procepure (West Rev. ed. 1947). 








Foreign Depositions in Ohio and the Uniform Act 


Faced with the difficulty of obtaining essential testimony from 
a witness outside the state, a party to a suit may, in general, resort 
to one of two procedures. Adopted through admiralty procedure 
from the civil law,’ letters rogatory or letters requisitory may be 
addressed from the court in which the action is pending to a court 
of general jurisdiction in the state where the witness may be found. 
Acceptance is based on comity and such letters are normally ap- 
proved by the exercise of inherent powers of courts of general 
jurisdiction.” A court, when petitioned by a party, may also execute 
a commission to a designated person or to authorized persons gen- 
erally to take such testimony as requested. A fundamental distinc- 
tion is that when letters rogatory are used the court to which the 
appeal is made establishes the rules, and where a commission is 
issued the rules may be established and controlled by the executing 
court consonant with the grant of power of the acceding state.* 

By statute Ohio establishes efficacious methods for meeting the 
problem, whether the deposition is to be taken in other jurisdictions 
for use within Ohio or to be taken in Ohio for use elsewhere. Enu- 
merated officers of cther states and jurisdictions are authorized to 
take depositions for use in Ohio courts.‘ Any coercive process must 
be granted by the jurisdiction in which the deposition is taken, but 
the trial court may review the process when it tests the admissi- 
bility of the deposition.’ This accords with the basic distinction be- 
tween the right to take and the right to use such testimony. 





1 Discussed in Kiebling v. Lieberman, $ Phila. 160, 162 (Dist. Ct. 1873). 

2De Villeneuve v. Morning Journal Ass’n, 206 Fed. 70 (S.D. N.Y. 
1913); Gross v. Palmer, 105 Fed. 833 (N.D. Ill. 1900); In re Martinelli, 219 
Mass. 58, 106 N.E. 557 (1914) (limited in aid of cause pending in court 
issuing); Stengel v. Stengel, 85 N.J. Eq. 277, 96 Atl. 358 (Ch. 1915) (if the 
testimony cannot otherwise be obtained); Vandergrift v. Oler, 19 Pa. 
D.& C. 360 (C.P. 1933); Ex parte Taylor, 110 Tex. 331, 220 S.W. 74 (1920) 
(discretionary); Hite v. Keene, 137 Wis. 625, 119 N.W. 303 (1909). 

3’ People v. Rushworth, 294 Ill. 455, 128 N.E. 555 (1920). 

* Onto GEN. Cope § 11531 (1938). (Those listed are judge, justice or 
chancellor of any court of record, justice of peace, notary public, mayor or 
chief magistrate of any municipality, commission appointed by the gover- 
nor of the state or any person authorized by a special commission from Ohio 
to take depositions either in the United States or in any foreign country, or 
a consular officer of the United States within his consular district.) See 
Gibson v. McArthur, 5 Ohio 329 (1832), where mayor of a municipality 
within the District of Columbia was held not to be an authorized officer 
of a “state” within the wording of a similar statute. 

5 Devine v. Detroit Trust Co., 52 Ohio App. 446, 3 N.E. 2d 1001 (1935) 
(Notice and service in Michigan was reviewed). 
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Authority to take testimony within Ohio is extended to officers 
or commissioners appointed by courts of other states, territories, or 
districts.° It is not apparent whether such statutes permit a party 
to a suit to initiate the process or whether he must petition the court 
in which the action is pending. No case is found in which initiation 
was by a party without aid of a court, but there is none in which 
such procedure was attacked. Manifestly, this may be done if tes- 
timony is to be taken in Ohio for use in Ohio courts.’ Although 
certain officers deriving their powers from other jurisdictions are 
designated as capable of taking testimony within Ohio,* the provi- 
sions may not be restrictive and the party who wishes the deposition 
taken may apply to an officer who derives his authority from the 
state of Ohio without initial petition to the court.° 


Neither is it clear whether depositions may be taken within 
Ohio for a cause pending in courts of a foreign country. The statute 
authorizing foreign deposition procedure contains the phrase, “. 
in an action, cause, or matter pending before any court or authority 
without this state.” *° Certainly, the grant of extra-territorial power 
is limited to an “. . . officer who derives his authority from the state, 
district or territory in which they are to be used.” ™ 


Where the procedure is to produce a deposition for use in Ohio 
courts, initiation does not require the assistance of a court, except 
where it is taken before a special commission;*? issuance of sub- 
poenas and notice to the adverse party are within the power of an 
authorized officer.** This power can compel production of books or 
documents under a subpoena duces tecum.’* By another statute 
refusal to appear, refusal to be sworn, an unlawful refusal to pro- 
duce books or documents, or to «1swer, or to subscribe a deposition 





6 Onto GEN. Cope § 11530 (1938); Limited to actions, causes or matters 
pending, by Section 11528. 

7 OntO GEN. Cope §§ 11534, 11535 (1938); In re Rauh, 65 Ohio St. 128, 
61 N.E. 701 (1901). 

* Onto GEN. Cope § 11530 (1938). 

® Onto GEN. Cope §§ 11529, 11530 (1938). 

10QntTO GEN. Cope § 11528 (1938). 

11 Ont10 GEN. Cope £11530 (1938). 

12 QOn10 GEN. Cope § 11534 (1938). 

13 QOH10 Gen. Cope § 11502 (1938); Shaw v. Ohio Edison Installation 
Co., 9 Ohio Dec. Rep. 809 (Super. Ct. 1882). For criminal cases, application 
to court is required under Ohio General Code Section 13444-11. State v. 
Wing, 66 Ohio St. 407, 64 N.E. 514 (1902); Dickey v. Brokaw, 53 Ohio App. 
141, 4 N.E. 2d 411 (1936). Such spplication is also necessary in a proceed- 
ing to perpetuate testimony under Ohio General Code Sections 12216 and 
12217. 

14 Ex parte Bevan, 126 Ohio St. 126, 184 N.E. 393 (1933); Ex parte 
Schoepf, 74 Ohio St. 1, 77 N.E. 276 (1906); In re Rauh, 65 Ohio St. 128, 61 
N.E. 701 (1901). 
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may be punished by any officer who can require attendance.'* The 
refusal to appear or the refusal to be sworn is unlawful by statute; ** 
the unlawfulness of a refusal to answer, to produce documents, or to 
subscribe depends upon the basis of the refusal and its accuracy. 
There is no contempt of the latter category unless an order has been 
“lawfully” made by the officer and the witness refuses to obey the 
order.’ It seems that the mere putting of a question with no demand 
by the officer for an answer will not form the basis of contempt for 
refusal or neglect to answer.'* Where the witness refuses to answer 
on the ground of privilege and a commitment is made, a habeas 
corpus proceeding may be had to determine the legality of the 
claimed privilege. If the privilege was present, the commitment 
order is “unlawful.” ** 


Apparently a recent decision*® changed the attitude toward 
review of a commitment for a refusal based on materiality, compe- 
tence, or relevance. The case of In re Martin, Jr.** categorically 
states that such issues cannot be raised in a habeas corpus proceed- 
ing, but only in the trial court when the deposition is offered in 
evidence. Inconsistent statements in prior decisions were distin- 
guished by citing them in connection with questions of privilege, 
though such were not readily apparent in the cases.”* A prior hold- 
ing to the contrary was overruled and a different decision in the 
same case was reversed.** This overruling of Ex parte Schoepf * 
precludes the possibility of a distinction between depositions taken 
for use outside the state, as in the Martin case, and those for use in 
Chio courts, as in the Schoepf case. There is no rule permitting a 
witness to object to questions because they call for immaterial, in- 
competent, or irrelevant testimony. This decision is compatible 
with the right of a party to exclude testimony on such grounds at 
the trial, where a more competent ruling can be made; the opposite 


15 Onto GEN. Cope §11510 (1938). 

16 Ibid. 

17 Burnside v. Dewstoe, 9 Ohio Dec. Rep. 589 (C.P. 1886). 

18 Ibid. 

19 Ex parte Jennings, 60 Ohio St. 319, 54 N.E. 202 (1899); semble. In re 
Martin, Jr., 141 Ohio St. 87, 47 N.E. 2d 388 (1943), was distinguished on 
the basis of privilege; the privilege apparently being that disclosure would 
injure the business of the witness. In re Rauh, 65 Ohio St. 128, 61 N.E. 
701 (1901). 

20In re Martin, Jr., supra note 19, overruling In re Martin, Jr., 139 
Ohio St. 609, 41 N.E. 2d 702 (1942). 

21141 Ohio St. 87, 47 N.E. 2d 388 (1943). 

22 Ex parte Schoepf, 74 Ohio St. 1, 77 N.E. 276 (1906); Ex parte Jen- 
nings, 60 Ohio St. 319, 54 N.E. 262 (1899); See note 20 supra. 

23 In re Martin, Jr., 139 Ohio St. 609, 41 N.E. 2d 702 (1942); Ex parte 
Schoepf, 74 Ohio St. 1, 77 N.E. 276 (1906), syllabus 4. 

2474 Ohio St. 1, 77 N.E. 276 (1906). 
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rule might result in an isolated ruling unduly restricting a trial 
court, whether in a sister jurisdiction or in this state. 

The deposition procedure has been used to obtain discovery * 
and to examine an adverse party “as if under cross-examination.” *° 
Concerning use of the deposition procedure by foreign parties, Ohio 
General Code Section 11528 states simply, “Depositions also may be 
taken when the testimony is required in an action, cause, or matter 
pending before any court or authority without this state.” It might 
be argued that this would open cross-examination of the adversary 
or discovery to a party in an out-of-state suit. This contention can- 
not be made for perpetuation of testimony, because the statute regu- 
lating petitions for such process requires an allegation that the 
applicant is, or expects to be, a party to an action in a court in this 
state,?” and the deposition statute requires a matter pending.** 

Section 57 of the Restatement of Conflicts of Laws states the 
general rule that a state cannot exercise executive jurisdiction with- 
out its territorial limits. But Comment (b) under this section recog- 
nizes that a commission may operate without state limits and that 
the officer using such commission may administer oaths and take 
testimony. 

The Uniform Foreign Depositions Act plainly permits officers 
acting under a commission to compel attendance and extends this 
grant to commissions or writs issuing out of foreign countries.” It 
is broad enough to authorize recognition of letters rogatory or of 
powers under a commission issued out of another jurisdiction. By 
reference to the phrase, “.. . or whenever upon notice or agreement 
it is required to take testimony of a witness or witnesses in this 
state ...,” it may be contended that application need not be made 
to the trial jurisdiction for authorization, but that parties on agree- 
ment may initiate by applying to authorized officers granted power 
under laws of the state where application is made. It is not clear 
whether the Act requires that an action, as distinguished from a 
special proceeding, be pending in another jurisdiction before the 
application may be made. The final phrase of Section 1 of the Act, 
“.. [that] witnesses may be compelled to appear and testify in 


25 Onto Gen. Cove § 11555 (1938). 

26 Onto Gen. Cope § 11497 (1938). 

27 On10 Gen. Cope § 12217 (1938). 

28 Onto GEN. CopE § 11528 (1938). 

29 “Whenever any mandate, writ or commission is issued out of any 
court of record in any other state, territory, district or foreign jurisdiction, 
or whenever upon notice or agreement it is required to take the testimony 
of a witness or witnesses in this state, witnesses may be compelled to appear 
and testify in the same manner and by the same process and proceeding as 
may be employed for the purpose of taking testimony in proceedings pend- 
ing in this state.” Unrtrorm ForeiIcn Depositions Act § 1; 9 Untrorm Laws 
ANN. 323 (1942). 
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the same manner and by the same process and proceedings as may 
be employed for the purpose of taking testimony in proceedings 
pending in this state,” may be restricted to such a situation. It may 
be possible, however, to assert that other statutory procedures used 
within the state implement the Act. 

In Christ v. Superior Court,*® letters rogatory were issued from 
a Guatemalan court; the allegation was that the petitioner was 
about to commence an action in that court. The deposition proce- 
dure in California, the state of the petitioned court, permitted open- 
ing the procedure at any time after service in an action or after an 
issue of fact was raised in a special proceeding.*' In addition to the 
Uniform Foreign Depositions Act,** the state had a statute permit- 
ting a party to an action or special proceeding in a court of a sister 
state to obtain testimony within California to be used in the action 
or proceeding.** In ordering recognition and execution of the let- 
ters, the court assumed that a special proceeding not unlike their 
statutory perpetuation process ** was being had in Guatemala, and 
that such process, as a special proceeding, would satisfy both 
statutes. 

A liberal and convenient procedure for taking depositions could 
be provided in Ohio by modification of the perpetuation statute and 
the enactment of the Uniform Foreign Depositions Act. With or 
without a presumption, the Uniform Act could embrace cross- 
examination of adverse parties, discovery, and perpetuation. 


Max Harley 





30 211 Cal. 593, 296 Pac. 612 (1931). 

81 Ca,L. Cope Civ. Proc. Ann. § 2021 (1946). 
82 Cat. Cope Crv. Proc. ANN. § 2036a (1946). 
33 Cat. Cope Crv. Proc. Ann. § 2035 (1946). 
34 CaL. Cope Civ. Proc. Ann. § 2083 (1946). 











The Uniform Simultaneous Death Act For Ohio 


With the developments in modern transportation, and larger 
and more frequent mass gatherings today, the incidence of simul- 
taneous deaths has greatly increased. One of the many legal prob- 
lems resulting from such deaths involves the devolution of property. 
For example, a husband and his wife are riding on a train. There is 
a serious accident which. as far as the facts are ascertained, re- 
sults in the simultaneous deaths of the married pair. Whose heirs 
should get their respective property? Do their wills, if they have 
any, take care of this particular exigency? 


Under civil law codes, when such deaths occurred a presump- 
tion was spelled out in terms of the age and sex of the decedents. 
Louisiana has adopted such a method.’ 


A few jurisdictions presume that both died at the same time,’ 
so that one seeking to prove that his donor survived the other must 
overcome the presumption. 


A third rule, the one adopted by most common-law states, is 
that there is no presumption as to survival. Hence the necessity of 
additional proof to overcome a presumption is absent, yet this rule 
gives no adequate solution to the riddle. One whose rights depend 
upon the survival of one of the decedents, has the burden of proof 
to show such survival, but if the deaths were truly simultaneous 
this burden could not be met. 


The law in Ohio is unsettled as to whether we follow the com- 
mon-law rule of no presumption * or the rule that both are pre- 
sumed to have died simultaneously.’ 


1“TIf those who have perished together were under the age of fifteen 
years, the eldest shall be presumed to have survived. 

“If they were above the age of sixty years, the youngest shall be 
presumed to have survived. 

“If some were under sixty years of age, and some were sixty years 
of age or older, the first shall be presumed to have survived. 

“If some were under the age of fifteen years, and some were fifteen 
years or older and less than sixty years of age, the latter shall be presumed 
to have survived. 

“If those who have perished together were fifteen years of age or older 
and under sixty years, the male shall be presumed to have survived, where 
there was an equality of age or a difference of less than one year, other- 
wise the younger must be presumed to have survived the elder whether 
male or female.” La. Crv. Cope, Art. 938, 939 (1947). 

2 Conway and Bertsche, The New York Simultaneous Death Law, 13 
Forp L. Rev. 19 (1944). 

3 Ware v. Kinch, 29 Ohio C.C. (N.S.) 353 (1919). 
*In re Francis, 29 Ohio Op. 502 (P. Ct. 1940). 
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THE UNiIFroRM ACT AND THE OHIO STATUTES 


The Uniform Simultaneous Death Act was drafted to meet the 
problems arising from simultaneous deaths.’ This Uniform Act has 
been enacted in thirty-four states since its drafting in 1941.° 


Section 1 of the Act provides: 


Where the title to property or the devolution thereof 
depends upon priority of death and there is no sufficient 
evidence that the persons have died otherwise than simul- 
taneously, the property of each person shall be disposed of 
as if he had survived, except as provided otherwise in this 
Act.’ 


Ohio adopted a statute in 1932 which covers in substance the 
same material as found in the above section.* The intent and effect 
has been that the property which belonged to each decedent prior 
to his death shall descend to his respective heirs at law. There is no 
presumption established but rather another arbitrary answer to the 
problem. 


Section 2 governs the disposition of property when successive 
beneficiaries die at the same time. It states: 

Where two or more beneficiaries are designated to take 
successively by reason of survivorship under another per- 
son’s disposition of property and there is no sufficient evi- 
dence that these beneficiaries have died otherwise than 
simultaneously the property thus disposed of shall be di- 
vided into as many ‘equal portions as there are successive 
beneficiaries and these portions shall be distributed respec- 
tively to those who would have taken in the event that each 
designated beneficiary had survived.’ 


This section would be applicable in only a few situations. One 
is where A gives B a life estate and the remainder to C if C sur- 
vives B, otherwise to D. If B, C, and D died simultaneously the 
property would be divided between C and D. Perhaps the term 
“alternatively” should be used as well as the term “successively” 
to avoid a strict interpretation of the latter term.'® Obhio’s present 





59 Unirorm Laws Ann. 657 (1942). 

6 Ark., Cal., Colo., Conn., Del., Fla., Hawaii, Idaho, Ill., Ind., Iowa, 
Kan., Ky., Me., Md., Mass., Mich., Minn., Mo., Neb., N. H., N. J., N. Y., 
N. C., N. D., Ore., Pa. R. 1, S. D., Tenn., Vt., Wash., Wis., and Wyo. 9 
UnirormM Laws ANN. 182 (Supp. 1947). 

79 Untrorm Laws ANN. 659 (1942). 

8 “When there is no evidence of the order in which the death of two or 
more persons occurred, no one of such persons shail be presumed to have 
died first and the estate of each shall pass and descend as though he had 
survived the other or others. .. .” Onto Gen. Cope § 10503-18 (1938). 

®9 Unirorm Laws Ann 659 (1942). 

10 Kan. Laws c. 239 § 2 (1947); Wasn. Rev. Star. Ann. § 1370-2 (Supp. 
1943). 
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statutory law will not settle the above problem; rather, the result 
would depend upon which one has the burden of proof. 


Section 3 provides: 

Where there is no sufficient evidence that two joint 
tenants or tenants by the entirety have died otherwise than 
simultaneously the property so held shall be distributed 
one-half as if one had survived and one-half as if the other 
had survived. If there are more than two joint tenants and 
all of them have so died the property thus distributed shall 
be in proportion that one bears to the whole number of 
joint tenants."! 

This section, in its present form, would be of doubtful applica- 
tion in Ohio. Conveyances of either personalty or realty to two or 
more persons are almost uniformly construed to create tenancies in 
common rather than joint tenancies.‘ Joint tenancies in land are 
said not to exist in Ohio.’* The same result is reached when there 
is a conveyance to a husband and wife.'' However, instruments giv- 
ing a common interest to two or more persons with a right of sur- 
vivorship are recognized as valid.’* The section is apparently not 
applicable to persons who take under such an instrument. If it were 
to provide for this contingency, the scope of its application would 
be greatly increased. 

The above sections of the Uniform Act and the Ohio statute 
dealing with simultaneous deaths govern the distribution of prop- 
erty belonging to the decedent at the time of his death. The pro- 
ceeds of an insurance policy do not come into existence until the 
death of the insured and are not deemed to be the decedent’s prop- 
erty. So such a statute as Section 4 of the Act is a necessary one. 

Section 4. Where the insured and the beneficiary in a 
policy of life or accident insurance have died and there is 
no sufficient evidence that they have died otherwise than 
simultaneously, the proceeds of the policy shall be dis- 
tributed as if the insured had survived the beneficiary.’® 
Under the present’ Ohio law, if the insured reserved the right 

to change the beneficiary and the insured and beneficiary die at the 
same time, the heirs of the insured would take the proceeds of the 
policy.'? Since the insured has reserved the right to change the 





119 Untrorm Laws Ann. 660 (1942). 

12 Wilson and Marsh v. Fleming, 13 Ohio 68 (1844). 

13 Sergeant v. Steinberger, 2 Ohio 1 (1826); Lessee of Miles v. Fisher, 
10 Ohio 1 (1840). 

14 Farmers’ & Merch. Bank v. Wallace, 45 Ohio St. 152, 12 N.E. 439 
(1887). 

15 In re Hutchison, 120 Ohio St. 542, 166 N.E. 687 (1929); Martin, The 
Incident of Survivorship in Ohio, 3 Onto Sr. L. J. 48 (1936). 

169 UnrrorM Laws Ann. 660 (1942). 

17 In re Francis, 29 Ohio Op. 502 (P. Ct. 1940). 
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beneficiary, the beneficiary does not have a vested interest in the 
policy and hence the heirs of the beneficiary have the burden of 
proof of showing that the beneficiary survived the insured. Where 
the insured has not reserved the option to change the beneficiary 
and the policy was payable to the beneficiary if surviving, it has 
been held that the beneficiary has a vested interest, subject to be- 
ing divested by her predeceasing the insured and that the repre- 
sentatives of the insured have the burden of proof that the benefic- 
iary had not survived the insured."* 

It is apparent that the drafters of this Uniform Act have felt 
that the insured has the primary interest in determining who should 
get the proceeds of the insurance policy, and that normally he would 
rather have his heirs possess the funds if the one he had chosen 
could not participate in the benefits. To be sure, if the policy ex- 
pressly provided that the beneficiary and his heirs and assigns 
should take regardless of the priority of death then the courts 
would not have to rely on the presumption established by the Act.’” 

Section 5 provides that, “This Act shall not apply to the dis- 
tribution of the property of a person who has died before it takes 
effect.” *° It is inserted to prevent any attempted retroactive ap- 
plication of the Act. New York and Massachusetts have both added 
to this section an additional precaution so that the Act will not 
affect any property passing under an instrument, other than a will, 
executed before the effective date of the Act.” 


Section 6 is a limiting provision: 


This Act shall not apply in the case of wills, living 
trusts, deeds, or contracts of insurance wherein provision 
has been made for distribution of property different from 
the provisions of this Act.”? 


Naturally if the intent of testator, donor, grantor or insured is 
clear then it should be followed. The main provisions of the Act 
are established to handle those unfortunate situations wherein one 
has not expressly provided for the distribution of his property in 
light of the possibility of simultaneous deaths. 


CONCLUSION 


It should be pointed out that this Act is not limited to deaths 
occurring in common disasters but rather to those deaths where 
there is.no evidence to show that they died other than simulta- 


18 United States Casualty Co. v. Kacer, 169 Mo. 301, 69 S.W. 370 (1891). 
19 13 Forp. L. Rev. 19, 31 (1944). 
209 UnirorM Laws Ann. 660 (1942). 
21N. Y. Dec. Est. Law § 89 (5); Mass. Gen. Laws c. 190A, §2 (Cum. 
Supp. 1947). 
229 UnirormM Laws Ann. 660 (1942). 
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neously. Too, this Act does not change the rules of evidence as to 
what quantum of evidence is necessary to show survival. Rather, 
once the court has determined that there is no sufficient evidence 
then the Act establishes an orderly and equitable distribution of 
the property and obviates the necessity of the court’s using little 
or no evidence to establish the priority of death.** 

The Act apparently has covered every possibility as to the 
distribution of property following simultaneous deaths of the par- 
ties having an interest in the property. It goes much further than 
do the present Ohio statutes. To be left to the unprovable burden- 
of-proof formula as we now have in all situations other than that 
covered by General Code Section 10503-18 is too harsh a solution. 
This Uniform Act, which affords an equitable distribution of prop- 
erty and which provides for ease in handling, would be an asset 
to the laws of Ohio. 

Jack W. Folkerth 


23 See Ware v. Kinch, 29 Ohio C.C. (N.S.) 353 (1919). 

















Recent Decisions 


AGENCY—CONTRACTS—EXCLUSIVE RIGHT TO SELL REAL ESTATE 


Plaintiff, a real estate broker, was engaged by the executor of 
an estate to sell a tract of land consisting of several parcels. All 
inquiries were to be directed to the plaintiff and all sales made 
through him but if no sales were made he was to receive no com- 
pensation for his services. No time limit was set as to the duration 
of the relationship. After six parcels were sold the plaintiff re- 
ceived two bids for the last remaining parcel, both of which were 
rejected by the defendant. Thereupon the defendant sold the par- 
cel himself. Plaintiff brought this action to recover the commission 
on the last parcel sold. In the trial court the issues of fact and law 
were submitted without a jury and the court found for the plaintiff 
on both law and fact. Held, affirmed, a reasonable time had not 
passed to terminate the agency and since the plaintiff had an ex- 
clusive right of sale, he should recover. Richter v. First National 
Bank, 51 Ohio L. Abs. 113, 80 N.E. 2d 243 (App. 1947). 


The court viewed the facts as creating a binding promise on 
the part of the defendant to pay a commission if the parcel were 
sold within a reasonable time. The court did not expressly state 
whether a bilateral obligation existed, that is, whether there was a 
duty on the part of the broker to continue once he started render- 
ing services, or whether there was an offer for a unilateral contract 
that had become irrevocable by the rendition of services. 


Courts have long drawn a distinction between “exclusive agency” 
and “exclusive right to sell.” In the “exclusive agency” situation 
the owner can himself compete with the agent without liability but 
he cannot hire others to do so. Dole v. Sherwood, 41 Minn. 535, 43 
N.W. 569 (1889); Turner v. Baker, 225 Pa. 359, 74 Atl. 172 (1909). 
If it is an “exclusive right to sell” no competition by the vendor is 
permitted. Lapham v. Flint, 86 Minn. 376, 90 N.W. 780 (1902); 
Stringfellow v. Powers, 4 Tex. Civ. App. 199, 23 S.W. 313 (1893). 


Most jurisdictions view a relationship such as this, where there 
is no express promise to use reasonable efforts, as merely an offer for 
a unilateral contract, the offer being accepted by the expenditure 
of money and effort to find a purchaser. Braniff v. Baier, 101 Kan. 
117, 165 Pac. 816 (1917); Mercantile Trust Co. v. Lamar, 148 Mo. 
App. 353, 128 S.W. 20 (1910). Ohio law however is unsettled on 
this point. Dictum in one supreme court decision, where there was 
no express promise to use reasonable efforts, seems to indicate that 
there is an offer for a unilateral contract being accepted only by 


689 











690 OHIO STATE LAW JOURNAL [ Vol. 9 


producing a purchaser. Brenner v. Spiegel, 116 Ohio St. 631, 157 
N.E. 491 (1926). This dictum was approved by one lower court de- 
cision. Schoenl v. Warner White Co., 32 Ohio App. 59, 167 N.E. 598 
(1928). There is however some disagreement at this appellate level. 
Stroffregen v. Roney, 15 Ohio L. Abs. 118 (App. 1933). The signifi- 
cance of such a view is that no efforts or expenses such as advertis- 
ing, travel, etc., can constitute an acceptance of the offer. This view 
would seem to be opposed to the weight of authority and has drawn 
criticism. 6 Onto Jur. 182 (1929). 

In the principal case the court did not rely on the orthodox 
rules to decide when an offer such as this is accepted so as to be 
binding, but rather decided that the promise was binding upon the 
basis of promissory estoppel. While there is a paucity of cases on 
the subject in Ohio, one court of appeals case has expressly adopted 
Section 90 of the Restatement of Contracts. Saunders v. Galbraith, 
40 Ohio App. 155, 178 N.E. 34 (1931). There a gratuitous promise 
by a widow to sell her own property to pay her deceased husband’s 
debts if creditors would not file a claim against the estate was made 
binding after the creditors relied on her promise and allowed the 
time of filing to pass. The case has been approved by law journal 
writers, noting however that actual consideration may have been 
present. 80 U. or Pa. L. Rev. 594 (1931); 9 N.Y.U.L.Q. Rev. 493 
(1931). Even before the Restatement, Ohio applied a similar doc- 
trine to charitable subscription cases. Ohio Wesleyan Female Col- 
lege v. Higgens, 16 Ohio St. 20 (1864); Commissioners Canal Fund 
v. Perry, 5 Ohio 56 (1831). In view of the lack of authority how- 
ever a dogmatic assertion that Ohio has, and will apply, the doctrine 
in the future cannot be made. 

This case is significant in that it shows the tendency of the Ohio 
courts to recognize the inherent justice in the application of Sec- 
tion 90 of the Restatement. It leaves undecided the question of 
when such an offer is accepted and becomes binding on orthodox 
contract rules. 

Earl E. Stephenson 


CONSTITUTIONAL LAW—COMMERCE CLAUSE—MICHIGAN CIviL RIGHTS 
Act HELp CONSTITUTIONAL 


Defendant, a Michigan corporation, owns a small island on the 
Canadian side of the Detroit River and operates it as an amusement 
park, providing exclusive transportation to the island from Detroit. 
Pursuant to the Michigan Civil Rights Act, Micu. Comp. Laws 
§$§ 17115-146—17115-148 (Mason Cum. Supp. 1940), defendant was 
convicted of discrimination in refusing passage and admission to a 
negro girl. These statutes provide, inter alia, criminal and civil 
sanctions for the denial of equal accommodations and uniform 
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prices for all citizens on public conveyances. Defendant attacked 
the constitutionality of this application of the Act to foreign com- 
merce. Held, the Michigan Civil Rights Act was properly applied. 
It is local in effect, does not impose an undue burden on foreign 
commerce, and is not inconsistent with federal and Canadian policy. 
Conviction affirmed. Bob-Lo Excursion Co. ». Michigan, 68 Sup. 
Ct. 358 (1948). 

The majority opinion avoided the line of cases which holds that 
federal power over interstate commerce is exclusive, and therefore, 
no state regulation is possible except by Congressional consent. Gib- 
bons v. Ogden, 9 Wheat. 1 (U. S. 1824); Helson v. Kentucky, 279 
U. S. 249 (1929). Instead, the Court declared that some state action 
must be valid, since various regulations have been enforced during 
the past century. The License Cases, 5 How. 504 (U. S. 1847); 
Cooley v. Board of Governors, 12 How. 299 (U. S. 1851); Sherlock 
v. Alling, 93 U. S. 99 (1876); Olsen v. Smith, 195 U. S. 332 (1904); 
Kelly v. Washington, 302 U.S. 14 (1937). 


The principal formula used to sustain the state action in the 
instant case was the local diversity rule, first advanced in the 
Cooley case, supra. In addition to this, the Court discussed the 
problem in terms of the nature and extent of the burden imposed 
on interstate and foreign commerce, and the relative weight of the 
state and national interests involved. Southern Pacific R. R. v. 
Arizona, 325 U. S. 761 (1945). 

This distinction of theories is probably unnecessary if the 
decision in the Southern Pacific case, supra, is accepted. Weighing 
the interests and détermining the extent of the burden in fact 
decides whether the particular regulation is sufficiently local to be 
sustained or must fall because it disturbs the uniformity of com- 
merce. 

State regulations dealing with the race discrimination problem 
in interstate commerce have been held unconstitutional as an undue 
burden on commerce. Hall v. De Cuir, 95 U. S. 485 (1877); Morgan 
v. Virginia, 328 U. S. 373 (1946). In the Hall case, the state regula- 
tion in question prohibited discrimination, while in the Morgan 
case, the regulation directed discrimination. 

In the principal case, the Court distinguished the Hall case and 
the Morgan case on the grounds that the state regulations involved 
in those cases more directly affected the uniform flow of commerce 
than did the highly localized application of the act in question. 


Relying on the Hall case, defendant contended that states 
should be precluded from applying civil rights regulations to inter- 
state and foreign commerce, for if allowed to act, adjoining states 
and countries could enforce antithetical statutes, and thus effect 
an undue burden on carriers operating between them. The Court 
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dismissed the contention, declaring the possibility of future race 
discrimination legislation to be too remote to be a present burden 
on interstate or foreign commerce. 

While the Hall case was not directly overruled, its soundness 
has been severely questioned. The trend in the past decade has 
been toward the protection of civil rights. See 41 Srart. 479 (1920), 
49 U.S.C. § 3 (1) (1940); Ontario Session Laws c. 51 (1944). The 
equal protection clause of the Fourteenth Amendment will strike 
down discriminatory practices. Morgan v. Virginia, supra. Thus, 
state anti-discrimination regulations can be uniformly applied with 
no resulting burden on commerce. 

In light of the fact that the “heavy wheels of Congress” move 
so slowly, it seems that national interest in civil rights can best be 
served if states are allowed to regulate in this area. 

Bryce W. Kendall 


CORPORATIONS—-LEGAL ENTITY—CONSTRUCTION OF COMMODITY 
CLAUSE, INTERSTATE-COMMERCE ACT 


Suit by the United States against the Bethlehem Steel Corpora- 
tion and its wholly owned subsidiaries, railroad and steel producing 
companies, to enjoin their violation of the Commodities Clause of 
the Interstate Commerce Act, which makes it unlawful for any 
railroad to transport in interstate commerce any article produced 
by it or under its authority, or in which it may have any interest, 
direct or indirect. 34 Strat. 584 (1906), 49 U.S. C. § 1 (8) (1940). 
The railroad company transported the products of the steel com- 
pany as well as the products of some twenty-seven other inde- 
pendent shippers. Held, affirming dismissal of the suit by the United 
States District Court, that neither ownership by the holding com- 
pany of all the shares of stock in both the railroad company and the 
steel company, nor power of control incident thereto, was sufficient, 
standing alone, to show violation of the Commodities Clause of the 
Interstate Commerce Act. United States v. South Buffalo Ry. Co., 
Bethlehem Co., and Bethlehem Steel Corp., 68 Sup. Ct. 868 (1948). 

The Supreme Court based its decision on two grounds: (1) The 
construction previously given the Commodities Clause was con- 
trolling; (2) Reversal is not to be readily made of a previous statu- 
tory construction when Congress has failed to amend the statute 
after extensive committee consideration. 

The Commodities Clause, as first construed by the Supreme 
Court had most of its teeth drawn when it was held that it did 
not prohibit a railroad company from carrying commodities manu- 
factured, mined, produced or owned, etc., by a bona fide corpora- 
tion in which the railroad company was a stockholder. United 
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States v. Delaware & H. R. R., 213 U. S. 366 (1909); United States 
v. Lehigh Valley R. R., 220 U. S. 257 (1911). This construction was 
reiterated and accepted in later cases, although the companies were 
found guilty of violating the act because the power of control ex- 
istent in the relationship of a holding company, was exercised to the 
extent that the subsidiaries were nothing more than departments or 
agents of the parent organization. United States v. Delaware, L. & 
W. R. R., 238 U. S. 516 (1915); United States v. Reading R. R., 253 
U. S. 26 (1920); United States v. Lehigh Valley R. R., 254 U. S. 255 
(1920). The result was consistent with the principle set forth in 
United States v. Delaware & H. R. R., supra, that, ‘““When such 
ownership of stock is resorted to, not for the purpose of participat- 
ing in the affairs of the corporation in which it is held, in a manner 
normal and usual with stockholders, but for the purpose of making 
it a mere agent or instrumentality or department of another com- 
pany, the courts will look through the forms to the reality of the 
relation between the companies as if the corporate agency did not 
exist and will deal with them as the justice of the case may require.” 
Accord, Lukenback S. S. Co. v. Grace & Co., 267 Fed. 676 (C.C.A. 
4th 1920); Coston v. Manila Electric Co., 24 F. 2d 383 (C.C.A. 2d 
1928). 


The Government subsequently attempted to obtain a modifica- 
tion of the accepted construction of the Commodities Clause by in- 
sisting that although a railroad company may own shares of a pro- 
ducing company and not come under the prohibition, that if a 
holding company acquires all shares of both carrier and producer, 
then such transportation becomes illegal, on the theory that the 
subsidiaries are necessarily no more than the alter ego of the holding 
company. The Court held that it is not the power, but the abuse 
of the power that is forbidden by the clause. United States v. Elgin, 
J.& E. R. R., 298 U.S. 492 (1936). 


Courts have disregarded the corporate entity where there was 
little or no evidence of control when necessary to enforce the policy 
of the law. Linn & Lane Timber Co. v. United States, 236 U.S. 574 
(1915); United States v. Walter, 263 U. S. 15 (1923); Brundred v. 
Rice, 49 Ohio St. 640, 32 N. E. 169 (1892). 


Generally courts have been reluctant to disregard the corporate 
entity in private litigation in torts. Friedman v. Vandalia R. R., 254 
Fed. 292 (C. C. A. 8th. 1918); Berkey v. Third Ave. Ry., 244 N. Y. 84, 
155 N. E. 58 (1926) ; Bergenthal v. State Garage & Trucking Co., 179 
Wis. 42, 190 N. W. 901 (1922). This is also true in contracts. Majestic 
Co. v. Orpheum Circuit, Inc., 21 F. 2d 720 (C. C. A. &th. 1927); 
Marsh v. Southern New England R. R., 230 Mass. 483, 120 N. E. 120 
(1918). 


The Court, in deciding the principal case, found less evidence of 
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actual abuse of the power of control than was present in the Elgin 
case, supra. The Government probably relied heavily on a reconsti- 
tuted Court to reverse what was considered an erroneous decision 
in the Elgin case, supra. Mr. Justice Jackson, in the majority opinion, 
after intimating that the decision might not have been the same had 
the question been before them in the first instance, pointed out that 
Congress had considered the alleged mistake and had failed to 
amend the act. A reversal is not readily to be made of a previous 
statutory construction, not of constitutional import, in the face of 
thorough Congressional consideration and failure to amend. Sessions 
v. Romadka, 145 U.S. 29 (1892) ; Manhattan Properties, Inc. v. Irving 
Trust Co., 291 U.S. 320 (1934) ; Missouri v. Ross, 299 U. S. 72 (1936) ; 
Electric Storage Battery Co. v. Shimadger, 307 U.S. 5 (1939). 


Mr. Justice Rutledge in the dissenting opinion found from a 
review of the same legislative history a clear disagreement by the 
Congressional committee with the Court’s construction of the clause, 
and contended that approval of such construction could not be in- 
ferred from the failure of Congress to amend. 


Whether there is any need for a more drastic application of the 
clause is a question which, in light of the principal case, requires 
Congressional determination. 

George E. Taylor 


DoMESTIC RELATIONS—SUPPORT PENDENTE LITE IN A CIviL ACTION 
FoR Money ONLY 


In Virginia in 1942 plaintiff obtained a divorce a vinculo from 
defendant and was awarded custody of their minor child. The de- 
cree was silent as to support and maintenance. Plaintiff and child 
are now residents of Pennsylvania and defendant is a resident of 
Ohio. Plaintiff, the mother, having supported the child since 1935, 
brought a civil actioh in the Common Pleas Court of Summit 
County, Ohio, for the reasonable value of the support and 
maintenance already furnished by her for the child. The plaintiff 
also filed a motion for an order requiring defendant to pay the plain- 
tiff a sum of money for the temporary support and maintenance 
of the child during the pendency of the action. The common pleas 
court overruled the motion on the ground that there is no statutory 
authority upon which to base such an order. Reversed by the court 
of appeals. Held, (4-3) affirming the appellate court, that in a civil 
suit against the father for the reasonable value of support and 
maintenance furnished to his minor child the trial court has juris- 
diction to entertain a motion for support and maintenance of the 
child pendente lite. McDaniel v. Rucker, 150 Ohio St. 261, 80 N.E. 
2d 849 (1948). 
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Under the rule prevailing at American common law the father 
is civilly liable for the support of his minor child. 4 VERNIER, AMER- 
IcCAN Famity Laws 56 (1936). In all but one of the 51 American 
jurisdictions statutes exist affecting the parents’ civil liabil- 
ity for support of the child. Id. at 57. In Ohio the primary obli- 
gation for support rests upon the father. Onto Gen. Cope § 7997 
(1938) ; Kintner v. Kintner, 78 Ohio App. 324, 65 N.E. 2d 156 (1946). 
In Ohio the obligation of the father to provide for the support of his 
minor child is not impaired by a decree which divorces the wife a 
vinculo on account of the husband’s misconduct. Pretzinger v. Pret- 
zinger, 45 Ohio St. 452, 15 N.E. 471 (1887) ; Industrial Commission v. 
Drake, 103 Ohio St. 628, 134 N.E. 465 (1921). This follows the 
weight of authority. See Notes, 15 A. L. R. 569 (1921); 81 A. L. R. 
888 (1932). An exception is made in Ohio when the divorce was 
based on the aggressions of the wife in that she cannot recover from 
the former husband for necessaries furnished to their child in her 
custody in the absence of proof of a promise in fact by the former 
husband. Fulton v. Fulton, 52 Ohio St. 229, 39 N.E. 729 (1895). The 
father’s liability for past support of his minor child is based on an 
implied-in-law promise to pay. Pretzinger v. Pretzinger, supra; 
Laumeier v. Laumeier, 237 N. Y. 357, 143 N.E. 219 (1924); Porter v. 
Powell, 79 Iowa 151, 44 N. W. 295 (1890). 


In the principal case the supreme court reasoned that the claim 
for past support and the motion for support pendente lite are both 
based upon the same implied contract, that since the trial court has 
jurisdiction of the claim for past support it therefore has jurisdiction 
to entertain the motion for support pendente lite. Quaere, are both 
claims based upon the same implied contract? When the parent 
neglects his duty to support his child, any other person who sup- 
plies such necessaries is deemed to have conferred a benefit on the 
delinquent parent. It is for the benefit thus conferred that the law 
raises an implied promise to pay on the part of the parent. Porter 
v. Powell, supra. No holdings have been found which extend the 
parent’s liability to third persons on this implied-in-law contract to 
cover benefits not already conferred. It would appear that since 
support pendente lite is not a claim for benefits already conferred, 
it is not based upon a contract implied in law. 


It is to be noted that a number of American jurisdictions have 
placed a broad, statutory duty on the parents to support their minor 
children without making any provision for enforcement of the obli- 
gation. While there is considerable variation in the extent to which 
this duty is enforced, the trend has been consistently in the direc- 
tion of greater protection of the rights of the minor child. A few 
recent decisions have permitted an action for support to be brought 
by the minor child, appearing through next friend. Green v. Green, 
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210 N.C. 147, 185 S.E. 651 (1936); Pickelsimer v. Critcher, 210 N.C. 
779, 188 S.E. 313 (1936); Simonds v. Simonds, 154 F. 2d 326 (1946). 
One court, finding the minor child to be responsible and living apart 
from either parent, ordered the support payments to be made di- 
rectly to the child. Simonds v. Simonds, supra. 

Assuming support pendente lite not to be based upon a contract 
implied in law, it would appear that the same socially desirable 
result could be logically reached by the exercise of equity juris- 
diction on the ground that the law remedy is inadequate. 


Howard Crown 


DoMEsTIC RELATIONS—INFANCY—EFFECT OF FAILURE TO DISAFFIRM 
CONTRACTS AT MATURITY 


Defendant, nineteen years of age, jointly with his father and 
mother executed a cognovit note payable to plaintiff’s uncle. Consid- 
eration for the note was money previously loaned to the father. 
Six years later, the plaintiff obtained a confession of judgment on 
the note. Judgment became dormant and plaintiff had the judg- 
ment revived. Thereafter, father and son filed petitions to vacate 
the judgment. Judgment was entered against the father and in 
favor of the son and plaintiff appealed. Held, judgment affirmed. 
Cassella v. Tiberio, 150 Ohio St. 27, 80 N.E. 2d 426 (1948). 

The court held that the cognovit note was executory as to the 
promisors, and where an infant signs the note purely as an ac- 
comodation, without receiving any benefit from the transaction, he 
need not disaffirm the contract within a reasonable time after at- 
taining majority to escape liability. The court would not apply this 
rule to an executory contract under which an infant had received 
and retained something of value. In such an instance, the infant 
would be bound if he did nothing by way of disaffirmance within 
a reasonable time after attaining majority. This latter rule would 
also apply where the contract had been fully executed. 


The liability of an infant in such a situation had not been di- 
rectly decided in any previous decision. It had been stated that an 
infant’s contract was voidable at the election of the infant and 
could be disaffirmed by him upon reaching his majority or within 
a reasonable time thereafter. Mestetzko v. Elf Motor Co., 119 Ohio 
St. 575, 163 N.E. 93 (1929). In the Elf case, supra, an infant, repre- 
senting himself to be of full age, purchased an automobile. After 
reaching majority, he sought to disaffirm the contract and recover 
the money paid. Judgment was rendered for the plaintiff, but the 
defendant was permitted to counterclaim for and recover damages 
for the use and abuse of the car while in the possession of the in- 
fant. Myers v. Hurley Motor Co., 273 U.S. 18 (1927). But where 
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an infant had given a note for the balance of the purchase price 
of an automobile it was held that he could disaffirm within a rea- 
sonable time after reaching majority. Hoffman v. Edson, 37 Ohio 
App. 262, 173 N.E. 307 (1929). Neither court made any distinction 
between an infant’s executory or executed contract. In both cases, 
the contract had been executed by the promisee, but the infant’s 
promise to pay was executory. Using the classification in the prin- 
cipal case, these would be contracts, executory as to the infant, 
but under which he had received something of value. A recent 
court of appeals case held that the defendant was not entitled to 
disaffirm a note where for ten years after he attained his majority, 
he remained mute as to disaffirmance. McKenzie v. Tellis, 37 Ohio 
L. Abs. 351, 47 N.E. 2d 253 (App. 1942). 


Several of the cases cited in the principal case support the 
broad proposition that an infant is not bound by an executory con- 
tract unless he affirms or ratifies it after he reaches his majority. 
Nichols & Shepard Co. v. Snyder, 78 Minn. 502, 81 N.W. 516 (1900); 
Fetrow v. Wiseman, 40 Ind. 148 (1872); Tyler v. Estate of Gallop, 
68 Mich. 185, 35 N.W. 902 (1888). 


Other cases cited distinguish contracts under which the infant 
receives some benefit from those under which he has received no 
benefit. In the latter case, he is not liable on the contract unless 
he ratifies it after he reaches majority. Pierce Co. v. Wallace, 251 
Mass. 383, 146 N.E. 658 €1925) (mirior became a surety upon a recog- 
nizance in a poor debtor proceeding) ; Walker v. Stokes Bros. & Co., 
262 S.W. 158 (Tex. Civ. App. 1924) (minor had signed a note as ac- 
comodation surety for his adult brother). Where defendant had in- 
herited bank stock as a minor and a receiver sought to recover the 
double liability imposed upon stockholders by the constitution, the 
defendant was not held liable notwithstanding the fact that he had 
retained the stock for more than five years after majority and had 
not disaffirmed. The court held that the bank stock was without 
value and known to be worthless. The defendant had not received 
any benefit and not having ratified the contract after his arrival at 
majority, he was not bound by it. Brownell v. Adams, 121 Neb. 304, 
236 N.W. 750 (1931). The contracts in the Walker case, supra, and 
the Wallace case, supra, were executory, but in the Brownell case, 
supra, the infant’s contractual relationship had been fully executed. 
The syllabus by the court in the principal case would not support 
the holding in the latter case. 


In permitting the infant to disaffirm, the court cited Lanning v. 
Brown, 84 Ohio St. 385, 95 N.E. 921 (1911) which held that where a 
grantor has not ratified a conveyance of land made during infancy, 
he may disaffirm at any time before an action of ejectment is barred 
by the Statute of Limitations. A conveyance of real estate is an 
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executed contract. Robinson v. Fife, 3 Ohio St. 551 (1854) ; McGinnis 
v. Less, 147 Ark. 211, 227 S.W. 398 (1921). Applying the rules set 
forth in the principal case, such a contract would have to be avoided 
by the infant within a reasonable time after reaching majority or 
he would be bound by it. This would overrule a case which the 
court used to support its finding. 


The court was not content to rest its judgment on the fact that 
the contract was executory, but looked to the position of the parties 
with reference to the subject matter of the contract. To base the 
classification of the contracts upon the effect which mere nonaction 
by the minor has upon the respective rights or interests of the 
parties, rather than upon the arbitrary test of whether the contract 
be regarded as executed or executory, seems to be in better accord 
with reason and sound principle. Walker v. Stokes Bros. & Co., 
supra. 

The common law was apprehensive for the welfare of minors 
and clothed them with extensive privileges in their contractual re- 
lationships. Under modern commercial conditions, some courts 
have felt that the business community now requires protection 
against the unrestrained exercise by minors of their legal privilege. 
See Sternlieb v. Normandie National Security Corporation, 263 N.Y. 
245, 188 N.E. 726 (1934). 


Several states have enacted statutes dealing with infants’ con- 
tracts. lowa Code Section 599.2 (1946) provides that “a minor is 
bound not only by contracts for necessaries, but also by his other 
contracts, unless he disaffirms them within a reasonable time after 
he attains his majority ....” For an excellent report on the statutes 
of the several states, see Report of the Law Revision Commission 
of the State of New York (1938). 

Even though the defendant in the principal case was permitted 
to avoid liability after he had remained passive for more than nine 
years after reaching majority, the general tenor of the opinion is 
to the effect that an infant will not be able to exercise his privilege 
of avoidance, if he accepts any rights under the contract, for more 
than a reasonable time after reaching majority. In subsequent de- 
cisions the oft-quoted maxim that “infancy is a shield and not a 
sword” may become more than an idle reproach. 


Ralph N. Mahaffey 
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MUNICIPAL CORPORATIONS—CONSTITUTIONAL LAW—RECALL PROVISIONS 
OF HomME RuLE CHARTER 


In a mandamus proceeding the relator sought to compel the 
Hamilton city clerk to deliver to relator recall petition forms nec- 
essary to initiate a recall election of a city council member under 
Hamilton’s charter provision which provides that the term of office 
shall be two years unless under the provisions of the charter a 
councilman is recalled by a majority vote of the electors. Respond- 
ent contended that the recall provisions violated Article II, Section 
38 of the Ohio Constitution which reads, “Laws shall be passed pro- 
viding for the prompt removal from office, upon complaint and 
hearing, of all officers .. . for any misconduct involving moral turpi- 
tude or for other cause provided by law. .. .” Held, respondent’s 
demurrer to the petition overruled and a writ of mandamus issued. 
State ex rel. Hackler v. Edmonds, 150 Ohio St. 203, 80 N. E. 2d 769 
(1948). 

The charter in question was adopted pursuant to Article XVIII, 
Section 7 of the Constitution which provides that, “Any municipal- 
ity may ... adopt a charter for its government and may, subject to 
the provisions of section three of this article, exercise thereunder 
all powers of local self-government.” Section 3 reads, “Municipali- 
ties shall have authority to exercise all powers of local self-govern- 
ment and to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in conflict with 
general laws.” 

The debates and proceedings of the Ohio Constitutional Con- 
vention of 1912 indicate that the purpose of the home-rule amend- 
ments was to give to municipalities the broadest possible powers of 
self-government in connection with all matters which are strictly 
local and do not impinge upon matters which are of state-wide 
nature or interest. Article XVIII was intended to secure home rule 
to municipalities, State ex rel. Bailey v. George, 92 Ohio St. 344, 
110 N.E. 951 (1915) and the provisions of a city charter in all mat- 
ters of self-government are paramount to general laws. State ex 
rel. Sparks v. Kroeger, 15 Ohio L. Abs. 197 (App. 1933). The selec- 
tion of municipal officers is a matter of purely local concern, and 
the method of their selection and the tenure of their office may 
legally be limited or circumscribed by the provisions of a municipal 
charter. State ex rel. Frankenstein v. Hillenbrand, 100 Ohio St. 
339, 126 N.E. 309 (1929); State ex rel. Taylor v. French, 96 Ohio St. 
172, 117 N.E. 173 (1919); Fitzgerald v. Cleveland, 88 Ohio St. 338, 
103 N.E. 512 (1913). 

Ohio General Code Section 2713 (1937) providing for removal 
of justices of the peace, county, and township officers as prescribed 
by law, was automatically repealed by Article II, Section 38 of the 
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constitution. State ex rel. Hoel v. Brown, 105 Ohio St. 479, 138 N.E. 
230 (1922). The present court approved the Brown case, supra, but 
pointed out that the decision is not applicable to a recall provision 
in a city charter adopted pursuant to Article XVIII, Section 7. 

A municipal code provision for recall was declared unconstitu- 
tional in a recent court of appeals case on the theory that Article 
II, Section 38, applies to municipal officers and exacts the procedure 
of complaint and hearing in all cases. State ex rel. Burnett v. Ducy, 
36 Ohio L. Abs. 467, 44 N.E. 2d 803 (App. 1942). The soundness of 
the court of appeals’ interpretation was questioned as an original 
proposition by Fordham and Asher, Home Rule Powers in Theory 
and Practice, 9 Onto Sr. L. J. 18 (1948) where it was pointed out 
that the recall is a political process, which may be employed with- 
out relation to grounds for removal in any ordinary legal sense, 
whereas Article II, Section 38 is addressed to removal for cause. 
The principal case may be distinguished from the Ducy case, supra, 
in that here a recall provision of a home-rule charter was under 
consideration, but such a distinction is of doubtful validity in view 
of the fact that substantive home-rule powers are granted to all 
municipalities. Onto Const. Art. XVIII, §3. Rather the present 
case would seem to be but a reaffirmance of the right to home rule 
by municipalities where the exercise of that right is not inconsistent 
with general laws of the state. 

Lowell B. Howard 


NEGOTIABLE INSTRUMENTS—NONEXISTENT CORPORATE PAYEE— 
INDORSEMENT 


Plaintiff contracted with persons representing themselves as of- 
ficers of the Lowell Cartridge Corporation for the delivery of a 
quantity of cartridges. Plaintiff gave the “officers” a check for 
$5,000 payable to the Lowell Cartridge Corporation. The check was 
deposited without iridorsement in Irving Trust Co., impleaded de- 
fendant, to the account of the corporation. When the check was 
presented to Manufacturers Trust Co., defendant bank, the bank of 
deposit guaranteed all prior indorsements. Manufacturers Trust 
Co. paid the check and charged the $5,000 to plaintiff's account. The 
corporation did not come into existence until after the “officers” 
had drawn out the $5,000 for their personal use. Plaintiff had no 
knowledge of the nonexistence until suit was brought against the 
corporation for breach of contract, fraud and conspiracy, which re- 
sulted in an unsatisfied default judgment. Plaintiff now sues Manu- 
facturers Trust Co. for charging its account with the $5,000. Held, 
judgment for plaintiff against Manufacturers Trust Co. and for 
Manufacturers against Irving Trust Co. International Aircraft Trad- 
ing Co. v. Manufacturers Trust Co., 79 N.E. 2d 249 (N. Y. 1948). 
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The trial court denied recovery on the basis of the imposter rule 
—the rule that has as its consequence the imposition of liability on 
the drawer, when the check is drawn to a third person but paid to 
the person intended by the drawer. Britton, BILLs anp Notes § 151 
(1943). The upper court differed with the trial court upon the ap- 
plication of the rule to the facts presented and in view of precedent 
arrived at what seems to be a correct determination of plaintiff’s in- 
tention. Strang v. Westchester County National Bank, 235 N. Y. 68, 
138 N. E. 739 (1923). 


Some courts have looked beyond the intention of the drawer 
and placed liability on the drawee for paying on a forged instru- 
ment. However, there can be no forgery under Uniform Negotiable 
Instruments Law Section 23, when the party intended as payee by 
the maker, indorsed as the payee designated on the check. Oxu1o 
GEN. Cope § 8128 (1938); 11 U. or Crn. L. Rev. 89, 92 (1937); Mc- 
Henry v. Old Citizens Nat. Bank, 85 Ohio St. 203, 97 N. E. 395 (1911). 


There is a distinction between the case where the drawer de- 
livers a check to the imposter thinking he is the person named as 
payee and the case where the imposter represents himself as the 
agent of the payee. Strang v. Westchester County National Bank, 
supra. When dealing with the typical imposter-agent situation it 
appears that the Ohio court would reach the same conclusion as that 
reached by the court in the principal case. Armstrong v. Pomeroy 
Nat. Bank, 46 Ohio St. 512, 22 N.E. 866 (1889): J. F. Jones’ Sons v. 
Peoples Bank Co., 23 Ohio Dec. (N. P.) 353 (C. P. 1913). 


The court, in Swift & Co. v. Bankers Trust Co., 280 N. Y. 135, 19 
N. E. 2d 992 (1939), in construing Illinois law applicable to a check 
made out to a nonexistent person, stated as dictum, “If construed in 
accordance with New York law, it constituted an order to pay to a 
nonexistent person; it was a check without a payee to whom it could 
be delivered, who could transfer it or who could demand or receive 
payment. Such a check is a mere scrap of paper creating neither 
right nor obligation.” Of this the court in the principal case said, 
“On that reasoning, it follows that the check in issue was a legal 
nullity, not entitled to be honored, and that Manufacturers is liable 
for charging it against plaintiff’s account.” Quaere, whether the 
court gave much weight to this statement. By a strict application 
of the dictum in Swift & Co. v. Bankers Trust Co., supra, there could 
be no application of the imposter rule to a nonexistent payee and 
the law is too well settled on this point to be so easily overthrown. 
Strang v. Westchester County National Bank, supra. 

Even though the court in the principal case stated it need not 
consider whether a nonexistent corporate payee ever has a place 
within the scope of the imposter rule, the decision may have an im- 
pact on the law of the other states and produce the result that the 











702 OHIO STATE LAW JOURNAL [Vol. 9 


court may never consider the imposter rule when such a payee is 
involved. 


The result reached by the court in the principal case would 
seem appropriate but it would appear that liability could have been 
imposed on still another ground. Since the check in issue carried no 
indorsement by the imposter-agent it could be argued that the check 
was not negotiated so as to constitute the transferee the holder 
thereof. 

“An instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the transferee the 
holder thereof. If payable to bearer it is negotiated by delivery; 
if payable to order it is negotiated by the indorsement of the holder 
completed by delivery.” Unirorm NEGOTIABLE INSTRUMENT LAW 
§ 30; Onto Gen. Cope § 8135 (1938). There are three situations 
wherein an order instrument may be transferred without indorse- 
ment: (1) when construed to be a bearer instrument; (2) when ex- 
pressly assigned; and (3) when impliedly assigned. “The instru- 
ment is payable to bearer when it is payable to the order of a fic- 
titious or nonexistent person, and such fact was known to the per- 
son making it so payable.” UNirorM NEGOTIABLE INSTRUMENTS Law 
§ 9 (3); Onto Gen. Cope § 8114 (1938). The check in the principal 
case, and in the usual imposter situation, cannot come within this 
provision since the drawer does not know of the nonexistence. 
The second exception to the general rule that an order instrument 
cannot be transferred without an indorsement is in the case of an 
express assignment. An assignment written on the instrument, or 
on a separate instrument, attached or unattached, is deemed to be 
an indorsement. In re Stockham, 193 Iowa 823, 186 N.W. 650 
(1922) ; Crosby v. Roub, 16 Wis. 616 (1863) ; O’Gasapian v. Danielson, 
284 Mass. 27, 187 N. E. 107 (1933); Markey v. Corey, 108 Mich. 184, 
66 N.W. 493 (1895). The facts of the principal case reveal no such 
written instrument. , 


The third exception is that of an implied assignment. UNI- 
FORM NEGOTIABLE INSTRUMENTS Law § 49; OnIo GEN. Cope § 8154 
(1938). This section provides, “Where the holder of an instrument 
payable to his order transfers it for value without indorsing it 

..” It is apparent that the above provision is not applicable to 
the situation, as here, where someone other than the named payee 
transfers the instrument. Considering that it is such a normal and 
regular procedure to deposit checks without indorsement that many 
banks have a special rubber stamp for just such an occasion, the 
facts of the principal case, as they must have appeared to the Irving 
Trust Co., present such a deviation from the norm that it can hardly 
be considered a regular transaction. 

Approaching the case through the lack of indorsement makes 
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unnecessary the determination of the drawer’s intentions—a diffi- 
cult task at best as indicated by the disagreement between the trial 
court and the upper court in the case at bar. 


David W. Hart 


NEGOTIABLE INSTRUMENTS—BURDEN OF PROOF OF CONSIDERATION 


The probate court ordered the sale of certain shares of stock 
in decedent’s estate. Thereafter, the plaintiff corporation filed appli- 
cation for the determination of the validity of a lien on the shares, 
alleging that they had been pledged as collateral on decedent’s 
unpaid note. The estate asserted that the pledge failed because 
there had been no consideration for the note. The probate court 
found the lien invalid and the corporation appealed on questions of 
law and fact. Held, the lien was rightly denied since the company 
failed to sustain its burden of proof of consideration. In re Estate 
of Kennedy, 82 Ohio App. 359, 80 N.E. 2d 810 (1948). 


Prior to the adoption of the Uniform Negotiable Instruments 
Act there was a conflict of authority as to the burden of proof of 
consideration for a negotiable instrument in the hands of a party 
not a holder in due course. Probably a majority of courts placed the 
ultimate burden or “risk of non-persuasion” on the party relying 
on the instrument. Farmers’ Loan Co. v. Siefke, 144 N.Y. 354, 39 
N.E. 358 (1895); Conmey v. MacFarlane, 97 Pa. 361 (1881); W11.I1s- 
TON, Contracts §§ 108, 1147 (Rev. ed. 1936); See Notes, 35 A.L.R. 
1370 (1925), 65 A.L.R. 904 (1930). The introduction of the N.LI.L. 
required the interpretation of at least two sections affecting the 
problem. Section 24, “Every negotiable instrument is deemed prima 
facie to have been issued for a valuable consideration. .. .” OHIO 
Gen. Cope § 8129 (1938). Section 28, “Absence or failure of consider- 
ation is a matter of defense as against any person not a holder in 
due course. ...” Onto GEN. Cope § 8133 (1938). Under these pro- 
visions a majority of courts have concluded that the legislature in- 
tended to place the burden of proof on the party asserting the lack 
of consideration. Kessler v. Valerio, 102 Conn. 620, 129 Atl. 788 
(1925); Conforti Construction Co. v. Neek Realty Corp., 125 Misc. 
876, 212 N.Y. Supp. 393 (Sup. Ct. 1925); Brannan, NeEcorTIABLe In- 
STRUMENTS Law § 24 (6th ed. Buetel, 1938); Brrrron, HANDBOOK OF 
THE Law or Brits anp Notes § 99 (1943). 


Seven years after Ohio’s adoption of the Act, but without men- 
tion of it, the Supreme Court of Ohio placed the burden of proof of 
consideration on the party setting forth the instrument. Ginn v. 
Dolan, 81 Ohio St. 121, 90 N. E. 141 (1909). Several lower courts 
have followed the Ginn case, supra, in their interpretation of the 
statute. Sharick v. Szefcyk, 17 Ohio L. Abs. 332 (App. 1934) ; Schardt 
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v. Schardt, 17 Ohio L. Abs. 185 (App. 1934); Bates v. McDowell, 5 
Ohio L. Abs. 246 (App. 1927); Woodbury v. Bollmeyer, 20 Ohio C.C. 
(N.S.) 113, 31 Ohio C.D. 157 (1912). 

While Section 28 of the N.I.L. specifically provides for both ab- 
sence and failure of consideration, some Ohio courts, using dictum 
in the Ginn case, supra, have shifted the burden of proof of failure 
of consideration to the party asserting such failure. Walters v. 
Smith, 7 Ohio L. Abs. 499 (App. 1929); Bear v. Bear, 29 Ohio App. 
272, 162 N.E. 711 (1928); Maher v. Collection Co., 1 Ohio L. Abs. 297 
(App. 1923); Klein & Heffelman Co. v. Peterman, 6 Ohio App. 145 
(1916). 

Two courts have said that the instrument involved in the Ginn 
case, supra, was executed prior to the adoption of the N.I.L. and was 
therefore not subject to the statute. The courts then adopted the 
majority rule of placing the burden of proof on the party attacking 
the consideration. Darby v. Chambers, 70 Ohio App. 287, 46 N.E. 2d 
302 (1942); Miller Rubber Products Co. v. Noll, 30 Ohio N.P. (N.S.) 
305 (1933). 

Assuming that the facts of the Ginn case, supra, make the N.LL. 
inapplicable, it should now be possible for Ohio to adopt the major- 
ity rule and place the burden of proof on the party claiming the lack 
of consideration. It would seem that this rule could have been ap- 
plied in the principal case even though the question arose in the 
probate court rather than the usual contest between the maker and 


a person not a holder in due course. 
Lloyd E. Fisher, Jr. 


PLEADING—CLASS SUITS—FUNCTION OF DEMURRER—RIGHT TO FILE AN 
AMENDED PETITION 


Plaintiff on behalf of 600,000 gas consumers brought a repre- 
sentative suit against defendants, gas and electric corporations, in 
which he alleged their secret dilution of gas distributed and sought 
injunctive relief and damages. A demurrer to the petition was sus- 
tained and plaintiff’s motion to amend was overruled. Held, judg- 
ment reversed with instruction to permit the filing of an amended 
petition and to overrule a general demurrer if filed thereto. Davies 
v. Columbia Gas & Electric Corp., 79 N.E. 2d 327 (Ohio App. 1948). 

Although the original purpose of a demurrer was to terminate 
the case when a decision on the issue of law raised was rendered, 
it has long been true, even under common-law pleading, that 
amendment over after demurrer sustained is freely allowed. CLARK, 
Cope PLEADING 527 (1927). But see SHripMAN, ComMoN LAW PLEAD- 
ING 287 (3d ed. Ballantine, 1923). 

Ohio General Code Section 11365 permits such amendment as 
follows, “If the demurrer be sustained, the adverse party may amend 
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if the defect can be remedied. .. .” Amendment is allowed not 
as a matter of right but it rests in the trial court’s sound discretion. 
Detroit Fidelity & Surety Co. v. Keys, 14 Ohio L. Abs. 76, 85 (App. 
1932); Angelis v. Foster, 75 P. 2d 650 (Cal. App. 1938). However it 
has been held a clear abuse of discretion to refuse such amendment. 
Buckeye Garage Co. v. Caldwell, 18 Ohio C. C. (N.S.) 429, 432 
(1910); that a court is rarely justified in refusing leave to amend, 
Hanna v. Hershhorn, 112 Cal. App. 438, 296 Pac. 891 (1931); that it 
is not a matter of discretion with the court but a positive duty, 
Euster v. Standard Acc. Ins. Co., 139 Pa. Super. 6, 10 A. 2d 877 (1940) ; 
that the court must permit an amendment, Becraft v. Wright. 113 
S.W. 2d 270 (Tex. Civ. App. 1938) ; that denial of leave to amend con- 
stituted abuse of discretion regardless of whether leave to amend 
was requested, unless complaint showed on its face that it was in- 
capable of amendment, King v. Mortimer, 188 P. 2d 502 (Cal. App. 
1948) ; that court must give plaintiff opportunity to amend unless it is 
clear that the error cannot be cured, Seitz v. Fulton National Bank 
of Lancaster, 325 Pa. 14, 188 Atl. 569 (1936); Provo City v. Claudin, 
91 Utah 60, 63 P. 2d 570 (1936). 


Further, it is generally held that upon repleading by either 
party, issue is taken upon the new pleadings only, and the former 
pleading is not in issue. Collins v. Streitz, 47 Ariz. 146, 54 P. 2d 264 
(1936) ; Grubbs v. Smith, 86 F. 2d 275 (C.C.A. 6th 1936), cert. denied, 
300 U.S. 658 (1937); Wright v. Risser, 290 Ill. App. 576, 8 N.E. 2d 966 
(1937) ; Ericson v. Slomer, 94 F. 2d 437 (C.C.A. 7th 1938); Walraven 
v. Walraven, 47 S.E. 2d 148 (Ga. App. 1948); Cauble v. Boy Scouts 
of America, 250 Ala. 152, 33 So. 2d 461 (1948) ; CLarK, CopE PLEADING 
528 (1927). It is clear in Ohio that this is the rule once plaintiff has 
filed his amended petition. Grimm v. Modest, 135 Ohio St. 275, 20 
N.E. 2d 527 (1939) ; State v. Moreland, 132 Ohio St. 71, 5 N.E. 2d 159 
(1936) ; Bingham v. Nypano R.R., 112 Ohio St. 115, 147 N.E. 1 (1925); 
Smith v. Ward, 32 Ohio App. 177, 166 N.E. 396 (1929). 


It is also the rule where leave was granted to file, but the filing 
in fact never took place. Coral Gables, Inc., v. Garn, 23 Ohio L. Abs. 
162 (App. 1936); Berry v. Barton, 12 Okla. 221, 224, 71 Pac. 1074, 1075 
(1902). 

The principal case goes even further in holding that when a 
party moves for leave to file an amended petition, although it is 
denied, the intention to abandon the original petition remains, pro- 
hibiting a claim of error when the court sustains a demurrer to the 
original petition. Accord, Anthony v. Slayden, 27 Colo. 144, 60 Pac. 
826, 828 (1900). 

The class action, or representative suit, has caused a great deal 
of confusion in the law and there is no outstanding weight of au- 
thority as to the proper interpretation of the code provisions of the 
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various states which permit the bringing of such an action. Wheaton, 
Representative Suits Involving Numerous Litigants, 19 Corn. L. Q. 
399, 433 (1933). 

Ohio General Code Section 11257 provides, ““When the question 
is one of a common or general interest of many persons, or the 
parties are very numerous, and it is impracticable to bring them all 
before the court, one or more may sue or defend for the benefit of 
all.” See Lesar, Class Suits and the Federal Rules, 22 Minn. L. Rev. 
34 (1937); Blume, The “Common Questions” Principle in Code Pro- 
vision for Representative Suits, 30 Micu. L. Rev. 878 (1932). 

It is generally held that this and similar statutes apply to both 
legal and equitable causes. Platt v. Colvin, 50 Ohio St. 730, 36 N.E. 
735 (1893); Cherry v. Howell, 4 F. Supp. 597 (E. D. N. Y. 1933) (but i 
not fraud or deceit); Colt v. Hicks, 97 Ind. App. 177, 179 N.E. 335 
(1932) ; Walker v. Village of Dillonvale, 82 Ohio St. 137, 92 N.E. 220 
(1910). Contra: Baskins v. U.M.W.A., 150 Ark. 398, 234 S.W. 464 
(1921) ; 24 Minn. L. Rev. 703 (1940). 

Some go further, as in the principal case, and hold that the 
statute applies to ali cases, i.e. law or equity, contract or tort. Jack- 
son v. International Union of Operating Engineers, 211 S.W. 2d 138 
(Ky. App. 1948); Wheaton, supra at 431; or that the “interest” re- 
quired is a “common” interest as opposed to a “united” interest. 
Day v. Buckingham, 87 Wis. 215, 58 N.W. 254 (1894) ; George v. Ben- 
jamin, 100 Wis. 622, 76 N.W. 619 (1898). 

Although not required so to decide, the court in the principal 
case hinted that should the occasion arise, they would interpret the 
statute in the “disjunctive sense” and permit a class action when 
there was either a question of common or general interest or when 
the parties were very numerous. Wheatley v. A. I. Root Co., 147 
Ohio St. 127, 69 N.E. 2d 187 (1946) ; Haggerty v. Squire, 137 Ohio St. 
207, 220, 28 N.E. 2d 554, 560 (1940); Smith v. Kroeger, 138 Ohio St. 
508, 37 N.E. 2d 45 (1941); McKenzie v. L’Amoureuzx, 11 Barb. 516 
(N.Y. 1851); Hilton Bridge Const. Co. v. Foster, 26 Misc. 338, 57 N. Y. 
Supp. 140 (Sup. Ct. 1899), aff'd, 42 App. Div. 630, 59 N.Y. Supp. 1106 
(3d Dep’t 1899). But see Garfein v. Steglitz, 260 Ky. 430, 86 S.W. 2d 
155 (1935); Wheaton, supra at 434; Lesar, supra at 36. 


Another interesting pronouncement by the court in the instant 
case was that a class suit may be maintained if claims in the ag- 
gregate exceed the jurisdictional minimum even though individual 
claims are less than the jurisdictional amount. Commonwealth v. 
Scott, 112 Ky. 252, 65 S.W. 596 (1901); Gorley v. Louisville, 23 Ky. 
L. Rep. 1782, 65 S.W. 844 (App. 1901). 
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This Ohio Court of Appeals has taken the modern liberal view 
on the points involved but it must remain for the Ohio Supreme 
Court to stamp its approval on the decision before it can be termed 
the law. 


Norman W. Shibley 


PRACTICE AND PROCEDURE—QUALIFIED MOTION FOR DIRECTED VERDICT 


Plaintiff corporation sued defendant in the Municipal Court of 
Cincinnati for the balance of the purchase price on merchandise 
delivered to defendant. On trial two questions of fact were pre- 
sented. At the close of all the evidence, plaintiff moved for an 
instructed verdict. Before the court ruled on plaintiff’s motion, 
defendant made a like motion with the condition that, if overruled, 
the defendant should have the right to have the issue of fact sub- 
mitted to the jury. The trial court refused to accept and rule on 
defendant’s motion, and instructed a verdict for the plaintiff. Held, 
reversed and remanded for a new trial. The trial court was in 
error (1) in granting plaintiff’s motion, and (2) in refusing to per- 
mit the defendant to interpose the qualified motion. Steelmaterials 
Corp. v. Stern, 82 Ohio App. 89, 77 N.E. 2d 272 (1947). 


If both parties ask for a directed verdict and neither says or 
does anything further, the courts indulge a rebuttable presumption 
that the parties intend to waive submission to a jury and to consent 
to trial by the court of questions of fact. This is the established 
rule in Ohio. First National Bank v. Hayes & Sons, 64 Ohio St. 100, 
59 N.E. 893 (1901). It is also the majority view. See Notes, 18 
A.L.R. 1433 (1922) ; 108 A.L.R. 1315 (1937). 


The presumption is overcome if either party makes a timely 
request to go to the jury. Perkins v. Putnam, 88 Ohio St. 495, 103 
N.E. 377 (1913); Eastern Dist. Piece Dye Works, Inc. v. Travelers’ 
Ins. Co., 234 N.Y. 441, 138 N.E. 401 (1923); Koehler v. Adler, 78 N.Y. 
287 (1879), aff'd, 91 N.Y. 657 (1883). The motion and the request 
need not be made at the same time. Kramer v. Rath, 42 Ohio App. 
1, 181 N.E. 277 (1932); Need v. Hershman, 103 Ohio St. 12, 132 N.E. 
19 (1921). 


In the principal case, defendant qualified his motion in order to 
avoid submission of the case to the court. It had been indicated in 
previous supreme court cases that a party may properly make a 
motion thus qualified. Buckeye State Building & Loan v. Schmidt, 
131 Ohio St. 132, 2 N.E. 2d 264 (1936); Levick v. Bonnell, 137 Ohio 
St. 453, 30 N.E. 2d 808 (1940). However, in the instant case, the court 
of appeals ruled directly on the point, stating, “The trial court was 
in error in refusing to accept the motion of the defendant for an 
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instructed verdict, because it was accompanied with the reservation 
of a right to go to the jury, if overruled.” Supra, page 91, 77 N.E. 
2d at 273. 

The court resolved any doubt about this rule by its unequivocal 
statement of a litigant’s rights under a qualified motion. 


Etta Melton Mitchell 


SaLEs—Trust REcEIPTS—BANKRUPTCY—BILL OF SALE CONSTRUED 
AS CHATTEL MortTGAGE UNDER UNIFORM ACT 


A bank made advances to a partnership dealing in home fur- 
nishings. These advances were secured by trust receipts given to 
the bank by the partners. In each transaction the partners gave the 
bank a bill of sale covering certain merchandise which had been 
previously purchased from third parties and which was in partners’ 
possession. The partners then signed a trust receipt acknowledging 
receipt from the bank of the described merchandise and agreeing 
to hold it as trustee for the bank. The partnership subsequently 
was adjudged bankrupt. The trustee in bankruptcy contended that 
the bills of sale given by the bankrupt were in reality unrecorded 
chattel mortgages and therefore title passed to the trustee in bank- 
ruptcy under Section 70c of the Bankruptcy Act, 11 U.S.C.A. § 110c 
(1937). Held, the bills of sale should be construed as chattel mort- 
gages since the transactions between the bankrupt and the bank 
were not transactions in the acquisition of new goods, but were 
attempts to give security to the bank for goods previously acquired 
by the bankrupt. In re Chappell, 77 F. Supp. 573 (D. Ore. 1948). 

Generally the tripartite trust receipt transaction is one which 
involves a distant seller, a banker, and a local dealer or manufac- 
turer. The distant seller, unable to finance the transaction as a 
conditional sale, after receiving advances from the banker, conveys 
the security interest to the banker and the beneficial ownership to 
the dealer who has, before delivery of the goods, executed a trust 
receipt to the banker. 

This decision is in conformity with Section 2 of the Uniform 
Trust Receipts Act, adopted by the Oregon legislature. Ohio has 
not adopted the Uniform Act and there is doubt whether such trans- 
actions will be recognized by the Ohio courts. The trust receipt 
method of financing was recognized by the seaboard commercial 
states as early as 1878. Farmers and Mechanics’ Nat. Bank v. Lynch, 
74 N.Y. 568 (1878). During the early development of the trust 
receipt, it was generally used in the financing of imported goods, but 
by 1900 it was used extensively in domestic transactions. 

In 1917 a Cincinnati manufacturer executed a trust receipt to 
his financier. The goods which were to be used in the manufac- 
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turer’s business were then shipped from a vendor in Italy to the 
financier and by him delivered to the manufacturer. It was held 
that if the transaction did not disclose all of the elements of a con- 
ditional sale, it was at least so far in the nature of a conditional sale 
as to fall within the terms of the Ohio Conditional Sales Act. The 
trust receipt failed because it had not been recorded according to 
the provisions of the Conditional Sales Act. In re Bettman-Johnson 
Co., 250 Fed. 657 (C.C.A. 6th 1918). The court found the trust re- 
ceipt transaction analogous to a conditional sale notwithstanding 
the fact that a trust receipt is used where the financier, who is 
definitely not a vendor or seller, finances the transaction. 

The Ohio statute on conditional sales was amended in 1925 and 
now reads, “Provided, however, that neither the foregoing pro- 
visions of this section nor sections 8560 and 8561 . . . shall be con- 
strued to apply to or to require the deposit, filing, or other record 
whatsoever, of trust receipts or similar instruments executed and 
delivered by any person, firm or corporation. Either (a) for the 
goods or merchandise imported from without the United States... 
or, (b) for a readily marketable staple wherever purchased... .” 
Onto GEN. Cope § 8568 (1938). The statute then continues to provide 
for the recording of a general agreement between the financier and 
the dealer to finance transactions via trust receipts and eliminates 
the recording of the individual trust receipt. This recording con- 
stitutes constructive notice to third party creditors of the dealer. 

Without the aid of a court’s interpretation, it would appear from 
the reading of Section 8568 that trust receipts would be a valid 
method of financing in Ohio. However, this conclusion has been 
repudiated by the courts’ consistent refusal to recognize trust re- 
ceipts and holding that such transactions are conditional sales. 

A federal court found the legislative intent not to include auto- 
mobiles as “readily marketable staples”. Central Acceptance Corp. 
w. Lynch, 58 F. 2d 915 (C.C.A. 6th 1932). If automobiles are not 
“readily marketable staples” (and therefore not a valid object for 
trust receipt financing), a large segment of commercial financing 
is restricted to chattel-mortgage and conditional-sale financing. 

In spite of the decision in the Lynch case, supra, automobile 
dealers and finance companies continue to use trust receipts. The 
car manufacturer would ship cars to the finance company, which 
would then deliver the cars to the dealer after receiving a properly 
executed trust receipt, recorded in accordance with the provisions 
of Section 8568 concerning conditional sales. Such a transaction 
came before the court in 1934 in a proceeding between the finance 
company and the dealer’s trustee in bankruptcy. The court treated 
the transaction as a conditional sale, citing In re Bettman-Johnson 
Co., supra, and Central Acceptance Corp. v. Lynch, supra. In re 
Collingwood Motor Sales, 72 F. 2d 137 (C.C.A. 6th 1934). 
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A trust receipt is well adapted when the seller can not act as 
financier and the dealer must give more security than a chattel 
mortgage. The characteristics of trust-receipt transactions under 
the Uniform Trust Receipts Act are the following: (1) the financier 
is given extensive powers over the security interest. Unirorm Trust 
Receipts Act §§ 6 (1), 6 (2), 10. (2) The financier is “not... 
responsible as principal or vendor under any sale or contract to 
sell made by the trustee.” Unirorm Trust Receipts Act §12. (3) 
Individual transactions for which the trust receipts are given need 
not be recorded. The only recording necessary is the agreement 
between the financier and the dealer to finance via trust receipts. 
UnirorM Trust Recerpts Act § 13. 

Since the courts have so restricted the use of the trust receipts 
under the present statute, full consideration should be given.to the 
adoption of the Uniform Trust Receipts Act in Ohio. 


Jack W. Tracy 


SuRETY—GUARDIANSHIP—PREMIUM RATE UNDER IMPOUNDING 
STATUTE 


A guardian secured the impounding of his ward’s securities in 
the bank where they were deposited at the time of the creation of 
the guardianship. He then applied to the probate court to fix a rea- 
sonable sum to be paid a corporate surety as bond premium under 
the provisions of Ohio General Code Section 9572 (1938), which pro- 
vides for a maximum premium rate of one-fourth of one percent per 
annum where the bond is in double the liability of the fiduciary. The 
corporate surety contended that since the value of the deposited 
securities was not included in fixing the amount of the bond, the 
bond was not in double the amount of the liability of the fiduciary 
as required by that section. Thus the surety argued that the pre- 
mium should be at the higher rate of one-half of one percent per 
annum. Held, the fiduciary was not liable for the impounded secur- 
ities and since the bond which had been obtained was double the 
amount of the remaining portion of the ward’s estate the premium 
should be at the lower rate of one-fourth of one percent per annum. 
In re Estate of Brown, 51 Ohio L. Abs. 129, 79 N.E. 2d 340 (P. Ct. 
1948). 

The statutory authorization for the impounding of securities is 
limited to an estate the value of which is so great “that the probate 
court deems it inexpedient to require security in the full amount 
required by law.” Onto GEN. Cope § 10506-23 (1938). The bond is 
then fixed with respect to the remainder of the estate only. Onto 
Gen. Cone § 10506-24 (1938). 

No fiduciary may take possession of assets until his letters of 
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appointment have been issued, Onto GEN. Cope § 10506-2 (1938), and 
no letters may be issued until the fiduciary has filed a penal bond 
in double the probable value of the estate. On10 Gen. Cope § 10506-4 
(1938). In the principal case the fiduciary applied to the court to 
fix the premium before his letters of appointment had been issued 
and at no time were the impounded securities under his control. 
The court concluded that no fiduciary should be held liable for prop- 
erty which never reached his possession. The court met the prob- 
lem of the fiduciary’s handling the impounded securities in the 
course of final disposition by stating that the depository held them 
subject to the order of the court and subsequent orders could be 
framed so as to prevent the fiduciary from coming into possession 
or control. 

Further legislative expression of approval of impounding assets 
is seen in the section providing for the deposit of works of art with 
a corporation conducting a museum if that corporation has a net 
worth of at least ten times the value of the works so to be deposited. 
Onto GEN. Cope § 10506-25a (1938). 

The codes of Pennsylvania, Kentucky, West Virginia, New 
York, Massachusetts and Indiana are devoid of impounding pro- 
visions. Michigan has a provision for the deposit of the fiduciary’s 
own securities in lieu of the required bond, but has no provision 
for the impounding of the securities of the trust.estate. New Jersey 
provides for the impounding of securities but there the problem of 
the instant case is not likely to arise since no provision has been 
made for maximum and minimum premium rates. N. J. Srat. ANN. 
§§3: 8-11-15 (1937). 

Although the Ohio impounding statutes apply to all fiduciaries 
and have been in effect for approximately thirteen years, this ap- 
pears to be a case of first impression on the amount of premium to be 
authorized where the securities or works of art have been im- 
pounded. The case would seem to be correctly decided in view of 
the apparent legislative intent that a saving should be accorded to 
large trust estates and that the depository must be a trust company 
or bank, itself financially responsible in the event of loss with 
respect to that part of the estate. 

William M. Cromer 
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TorTS—CONSTITUTIONAL LAW—LIABILITY OF PuBLIc OFrFICcERS UNDER 
Civit Ricuts Act 


Action for damages against the superintendent of an [Illinois 
prison farm, alleging that plaintiff was, to the defendant’s knowl- 
edge, kept in a damp cell in solitary confinement for ninety-two 
days, placed on a bread and water diet, and given no medical care. 
Piaintiff alleged permanent injuries and asked $10,000 in damages, 
basing his claim on the Civil Rights Act. 17 Star. 13 (1871); 8 U.S.C. 
§ 43 (1946). Held, motion to dismiss the complaint denied inasmuch 
as it stated a cause of action. Gordon v. Garrison, 77 F. Supp. 477 
(E.D. Ill. 1948). 

The Civil Rights Act provides a right of action sounding in tort 
to any person who has been subjected by any other person acting 
under color of any state statute, regulation, custom, or usage to the 
deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws of the United States. Picking v. Pennsyl- 
vania R.R., 151 F. 2d 240 (C.C.A. 3d 1945). 

It is an established rule of common law that a public officer is 
not liable for damages resulting from his performance of discre- 
tionary duties unless such be done maliciously or corruptly. Glad- 
stone v. Galston, 145 F. 2d 742 (C.C.A. 9th 1944); Booth v. Fletcher, 
101 F. 2d 676 (App. D.C. 1938); Cooper v. O’Connor, 99 F. 2d 135 
(App. D.C. 1938) ; People ex rel. Schreiner v. Courtney, 380 Ill. 171, 
43 N.E. 2d 982 (1942); Lutes v. Thompson, 193 Okla. 331, 143 P. 2d 
135 (1943). The Civil Rights Act makes no such exemption. It is ap- 
plicable to any person and has been interpreted to impose strict lia- 
bility upon public officers irrespective of intent. Refoule v. Ellis, 
74 F. Supp. 336 (N.D. Ga. 1947); Picking v. Pennsylvania R. R., 
supra; Hague v. C.I.0., 307 U.S. 496 (1939); Valle v. Stengel, 75 F. 
Supp. 543 (D.N.J. 1948); Chapman v. King, 154 F. 2d 460 (C.C.A. 
5th 1946). The United States Supreme Court has interpreted Sec- 
tion 43, supra, to impose liability upon election judges whose de- 
cisions were based on state statutes later declared unconstitutional. 
Nixon v. Condon, 286 U.S. 73 (1931); Nixon v. Herndon, 273 U.S. 
536 (1926); Myers v. Anderson, 238 U.S. 368 (1915). Apparently in 
conflict, however, are judgments dismissing actions, brought under 
this section, for failure to allege purposeful discrimination. Snow- 
den v. Hughes, 321 U.S. 1 (1943); Burt v. City of New York, 156 F. 
2d 791 (C.C.A. 2d 1946). 

Section 43 of the present Act had its origin in the first Civil 
Rights Act of April 9, 1866, which was enacted to secure to the negro 
those civil rights to which the white race was entitled. The present 
provision with minor changes in phraseology is in effect the third 
Civil Rights Act of 1871 which had the same purpose. Hague v. 
C.I.0., supra; United States v. Cruikshank, 92 U.S. 542 (1875). Sec- 
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tion 41 of the Judicial Code by which the federal courts assume 
jurisdiction of actions under Section 43, supra, confers jurisdiction 
in all suits based on the deprivation of rights under any law of the 
United States providing for equal rights. 36 Star. 1092 (1911); 28 
U.S.C. § 41 (14) (1946). The use of the term “equal rights” strongly 
suggests that it applies to laws concerning racial discrimination and 
inequity. 47 Coz. L. Rev. 1082 (1947). Apparently the Act was 
passed solely for racial protection. It has, nevertheless, been fre- 
quently utilized as the basis for actions which do not involve this 
subject. Does the legislature intend that it be applicable to situa- 
tions other than those involving racial questions thus extending 
the possible circumvention of this common-law concept of exemp- 
tion of public officers from tort liability? The failure of the legis- 
lature to act to prevent such an extension is evidence of tacit 
approval. The United States Supreme Court vigorously upheld 
Section 52 of the Act, which imposes criminal liability for its viola- 
tion, as necessary legislation for the enforcement of the Fourteenth 
Amendment. Screws v. United States, 325 U.S. 91 (1945). Section 
52 and Section 43, supra, should be read pari materia. Picking v. 
Pennsylvania R.R., supra. Similarly, it is probable that Congress 
considers these sections as watch dogs of civil rights. 


J. Robert Donnelly 


TorTts—LIaBILITY OF CHARITABLE CORPORATION UNDER Pure Foop 
AND Druc Laws 


The plaintiff bought a glass of orange juice in the cafeteria of a 
charitable, non-profit corporation. She later contracted typhoid 
fever. There was expert testimony that the orange juice had been 
contaminated by a typhoid carrier, an employee of the defendant. 
The trial court found no negligence on the part of the defendant in 
employing the typhoid-carrying employee or in assigning her the 
job of preparing orange juice. There was a breach of implied war- 
ranty that the food was fit for human consumption. Oxnto GEN. CoDE 
§ 8395 (1938). There was also a violation of the pure food and drug 
laws of Ohio. Onto Gen. Cope § 12758 (1939). Held, a breach of 
implied warranty and a violation of the pure food and drug laws of 
Ohio, when resulting in bodily injury, are both ex delicto and not 
ex contractu. Therefore defendant is not liable because a charitable, 
non-profit corporation is not responsible for the negligence of its 
employees if not negligent in their selection or supervision. Lovich 
v. Salvation Army, 81 Ohio App. 317, 75 N. E. 2d 459 (1947). 

Earlier Ohio decisions on tort liability of non-profit corporations 
do not treat liability for breach of warranty and violation of the 
pure food and drug laws, but in the present case the court was 
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forced to decide this problem. The court looked to Yochem v. Gloria, 
Inc., 134 Ohio St. 427, 17 N. E. 2d 731 (1938), where breach of war- 
ranty under Ohio General Code Section 8395 was declared a viola- 
tion of the pure food and drug laws under Ohio General Code Sec- 
tion 12758. In that case the court held that violation of Section 
12758 constituted negligence per se. In the present case the court 
said this made the action sound in tort and not in contract. 


Granting that a violation of the Ohio pure food and drug laws 
does sound in tort, is it a tort of the employee or the principal? 
Ohio General Code Section 12758 reads: “Whoever manufactures 
for sale, offers for sale a drug, article of food... .” This indicates 
that the negligence is that of the vendor and not an employee. 


In Ohio, as a general proposition, non-profit corporations are 
not liable to beneficiaries for negligence of servants and employees. 
Taylor v. Protestant Hospital, 85 Ohio St. 90, 96 N. E. 1089 (1911); 
Cullen v. Schmit, 139 Ohio St. 194, 39 N. E. 2d 146 (1942). But non- 
profit corporations are liable for negligence in hiring employees and 
assigning them to jobs in which they injure beneficiaries. Taylor v. 
Hospital, 104 Ohio St. 61, 135 N. E. 287 (1922); Cullen v. Schmit, 
supra. The decisions reflect the reluctance of the courts to remove 
immunity that has protected charitable institutions from tort 
liability; however, some immunity was removed when the courts 
held the defendant liable for negligence in hiring employees. 


Non-profit corporations are becoming more numerous, more 
powerful and are contacting more people; their opportunities for 
causing tort injuries are increasing. Many non-profit corporations 
daily feed large numbers of people who do not regard themselves as 
beneficiaries of charity. It may be well to reconsider the merit of 
non-liability. The courts have built the present law and probably 
need not wait for legislation to change it. Many strong policy rea- 
sons for liability are given by Mr. Justice Rutledge in Georgetown 
College v. Hughes, 130 F. 2d 810 (App. D. C. 1942). The present 
decision indicates that losses resulting from breaches of warranty 
and violations of the pure food and drug laws of Ohio will fall 
directly and totally on the shoulders of the consumer where the 
wrong-doing vendor is a non-profit corporation. The justice of such 
a policy is questionable. 


In its early history a breach of warranty was treated as a tort 
but the trend is to treat it as a breach of contract. WILLISTON, SALES 
§ 197 (2d ed. 1924). Some states permit either an action in tort or 
an action in contract for breach of an implied warranty. Schuler 
v. Union News Co., 295 Mass. 350, 4 N. E. 2d 465 (1936). Yochem v. 
Gloria, Inc., supra, makes such a breach a ground for a tort action 
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but that decision would seem not to preclude the possibility of an 
action in contract. No authority is given which bound the court to 
reject the action in contract and with the law in its present state 
of flux the court might have given the plaintiff such a cause of 


action. 
L. Dennis Marlowe 





